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1 INTRODUCTION
The Child Care Act1 has for the past 23 years been the instrument that regulates
adoption in South Africa. The Children’s Act,2 the date of commencement of
which still has to be proclaimed, will inter alia replace the Child Care Act. When
this happens, some major changes will occur in the adoption process.
In any matter concerning a child, the best interests of the child are of paramount importance.3 The best interests of the child are, correctly so, regarded as
paramount in the Children’s Act.4 The question that needs to be answered is
whether those best interests will be served by the new adoption legislation. The
aim of this article is not to cover every aspect of the adoption process as envisaged by the Children’s Act, but to look at selected issues that will change as a
result of the new Act, and the effect that the changes in the Children’s Act will
have on the adoption process.
Chapter 15 of the Children’s Act and chapter 4 of the Child Care Act deal with
adoption. Whereas chapter 4 of the Child Care Act5 contains 11 sections, chapter
15 of the Children’s Act contains 26 sections. These do not include inter-country
adoption, which is covered by a further 20 sections in chapter 16 of the Children’s Act. As far as adoption is concerned, the Children’s Act is thus far more
comprehensive than the Child Care Act.
2 WHO MAY ADOPT
Section 17 of the Child Care Act, read with Du Toit v Minister for Welfare and
Population Development,6 provides that a child may be adopted by a husband
and his wife jointly, same-sex life partners jointly, a widow, widower, unmarried
or divorced person, a married person whose spouse is the parent of the child, a
person who is the child’s parent’s same-sex life partner, or the natural father of a
child born out of wedlock.7
________________________

1 Act 74 of 1983.
2 Act 38 of 2005, which was gazetted in GG 28944 on 19 June 2006.
3 See s 28(2) of the Constitution of the Republic of South Africa, 1996; see also Fletcher v
Fletcher 1948 1 SA 130 (A).
4 Section 9.
5 Chapter 4 deals with adoption.
6 2003 2 SA 198 (CC).
7 Skweyiya AJ did emphasise, though, that prospective adoptive parents should in each
decision concerning adoption be evaluated on a case-by-case basis as provided for in the
Child Care Act. See para 43.
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The Children’s Act greatly extends the position as far as the categories of persons who may adopt are concerned. During the discussions by the South African
Law Commission8 and all attending respondents which preceded the drafting of
the Children’s Bill (the forerunner to the Children’s Act, hereafter referred to as
“the Bill”),9 it was argued (correctly in my view) that it is illogical to permit
same-sex couples who are living in a permanent domestic relationship to adopt a
child jointly, but to deny this benefit to heterosexual persons who constitute a
family.10 In addition, this would also probably amount to unfair discrimination
on the ground of marital status. Thus, partners in a permanent domestic life partnership may adopt jointly in terms of the Children’s Act.11 The Children’s Act
also provides for other persons sharing a common household and forming a
permanent family unit12 to adopt jointly. This subsection was included to allow
for joint adoption by, for instance, a husband and all his wives (the kraal) in a
customary-law setting.13
The Child Care Act requires a prospective adoptive parent to have “adequate
means to maintain and educate” the child.14 This, in effect, excludes many people
from adopting simply because they are poor.15 The Children’s Act removes this
requirement and provides that a prospective adoptive parent must be “willing and
able” to undertake, exercise and maintain the parental responsibilities and rights
in respect of the child.16 It further provides that a person may not be disqualified
from adopting a child by virtue of his or her financial status, and that any person
who adopts a child may apply for means-tested social assistance where applicable.17
The exclusion of people who do not have “adequate means” to adopt a child
needed to be addressed. The most important requirement for the adoption of a
child is that the adoption must serve the interests and conduce to the welfare of
the child.18 But while the “willing and able” test is undoubtedly a positive amendment, there will be challenges in the implementation of this requirement. On the
one hand, poverty has to be ignored when determining whether a person is fit to
adopt a child, but, on the other hand, the best interests of the child are a primary
________________________

8 South African Law Commission Discussion Paper 103 – Review of the Child Care Act
Project 110 (2001) (hereafter “Discussion Paper”).
9 During discussions by the South African Law Commission (hereafter “the Commission”)
leading up to the Bill, the current South African adoption system was regarded as inadequate. Discussion Paper 18.3.1.
10 Discussion Paper 18.6.3.
11 Section 231(1)(a)(ii).
12 Section 231(1)(a)(iii).
13 South African Law Commission Report on the Review of the Child Care Act Project 110
(2002) (hereafter “Report”) 17.3.1.
14 Section 18(4)(a). Zaal “Children’s courts: an underrated resource in a new constitutional
era” in Robinson (ed) The Law of Children and Young Persons in South Africa (1997) 100
says that past economic discrimination is responsible for the situation where many black
families cannot afford to adopt children.
15 In terms of art 27 of the United Nations Convention on the Rights of the Child (hereafter
“UNCRC”), every child has the right to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.
16 Section 231(2)(b).
17 Section 231(4) & (5).
18 Section 18(4)(c) of the Child Care Act; Human “Adoption” in Davel (ed) Introduction to
Child Law in South Africa (2000) 102.

ADOPTION, THE CHILD CARE ACT AND THE CHILDREN’S ACT

131

consideration.19 In fact, in considering an adoption order the court has an obligation to ensure that the order granted will promote the best interests of the child.20
All relevant factors must be considered in determining the child’s best interests,
including the child’s physical and emotional needs and level of development.21
There are after all certain constitutional rights, such as basic nutrition, shelter,
basic health care services and social services, that no child should have to do
without,22 and every child has the right to a standard of living adequate for his or
her physical, mental, spiritual, moral and social development.23 A child’s best
interests may be jeopardised if there is no consideration of the financial position
of the prospective adoptive parent(s). Granted, the Children’s Act makes provision for financial assistance for a person who adopts a child, but how this will
be implemented remains to be seen. South Africa is not a rich country and
subsidised adoption, although overwhelmingly supported by the participants in
the process leading up to the Bill,24 was not included in the Children’s Act,
which seems to suggest that any financial assistance in the case of adoption will
be limited.
To illustrate the problems experienced by poor people who wish to adopt,
much was said during the discussions preceding the Bill about the unwillingness
of foster parents to adopt because the foster grant is so indispensable to the
person raising the child.25 The payment of a type of adoption grant will not only
be very difficult for the state to afford, but might also lead to applications for the
adoption of a child for the wrong reason (to obtain the grant, which may be used
for other purposes). I believe there is a solution that could assist poor adoption
applicants (including foster parents) in their quest to adopt a child, while taking
into account the financial implications for the state. My proposal is that, using a
means-based test, adoptive parents should, instead of receiving money, have
access to free education and medical services for the adopted child.
3 CONSENT TO ADOPTION
In terms of the Child Care Act, consent to an adoption has to be given by both
the mother and the father of a child.26 If the parent is a minor, such consent can
be given even if he or she is not assisted by his or her parent or guardian.27 This
________________________

19 See art 3.1 of the UNCRC.
20 In this regard, see the Canadian case of Racine v Woods [1983] 2 RCS 188. Zaal in
Robinson (ed) Children and Young Persons 99 also confirms that the best interests of the
child will always remain the predominant consideration in adoption applications.
21 Section 3(1)(b) of the Adoption Act [RSBC 1996] of British Colombia.
22 See s 28(1)(c) of the Constitution. See also Government of the RSA v Grootboom 2001 1
SA 46 (CC) 82B, where it was held that the obligation to provide shelter as provided for in
s 28(1)(c) is imposed primarily on the parents or family and only alternatively on the state.
23 Article 27.1 of the UNCRC.
24 Discussion Paper 18.4.13.
25 Discussion Paper 18.4.13.
26 Following the decision in Fraser v Children’s Court, Pretoria North 1997 2 SA 261 (CC)
the consent of the father of an extra-marital child is required, subject to certain conditions.
27 In Dhanabakium v Subramanian 1943 AD 160 the court held that in terms of the Children’s Act 31 of 1937 the mother of an extra-marital child who was a minor did not have
the capacity to consent to the adoption of her child without her own guardian’s assistance.
But s 18(4)(d) of the Child Care Act now provides that the minor parent does not need
assistance in this regard.
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is strange, as the law generally aims to protect young people by limiting their
legal capacity. From a legal point of view a minor has neither the intellectual
capacity nor the experience to participate independently in legal and commercial
dealings before the age of majority,28 and thus needs a guardian to assist him or
her in those dealings.29 The Children’s Act requires that a parent who is a minor
has to be assisted by his or her guardian when consenting to the adoption of his
or her child.30 The reason for this inclusion is clear, but the desirability or not of
obtaining such consent is something that has been discussed at length.31 One
issue that needs to be considered is where the minor does not want the parent or
guardian to know about a pregnancy. In such a case the minor might now believe
that the only option available to her is to terminate the pregnancy.32
The Child Care Act provides that in the case of an application for the adoption
of a foster child by a person other than his or her foster parent, the foster parent
has to state in writing that he or she does not wish to adopt the child.33 Although
this statement can be dispensed with,34 it provides some security for the foster
parent that the child will not simply be taken away to be adopted by someone
else. The Children’s Act sets no such requirement. Although s 231(7)(a) states
that a foster parent has the right to be considered as a prospective adoptive parent
when the child becomes available for adoption, it cannot be said that this requirement provides the same protection to a foster parent as that in s 18(4)(g) of
the Child Care Act.
Another aspect which, in my view, could cause problems in practice is the
requirement that a child has to consent to his or her adoption. In terms of the
Child Care Act, a child over the age of 10 years who understands the nature and
import of such consent has to consent to an adoption.35 This requirement has
been extended in the Children’s Act, in that a child who is 10 years of age or
older has to consent to his or her adoption, while a child under the age of 10
________________________

28 In terms of current legislation, the age of majority is 21 years. In terms of s 17 of the
Children’s Act, a child becomes a major upon reaching the age of 18 years.
29 Cronjé & Heaton The South African Law of Persons 2 ed (2003) 77; Cockrell “Capacity to
Perform Juristic Acts: Contracts” in Boberg Law of Persons and the Family 2 ed (1999)
781.
30 Section 233(1)(a).
31 For a discussion about the requirement of consent, and assistance in the case of a parent
who is still a minor, see Van der Vyver & Joubert Persone- en Familiereg 3 ed (1991) 600601; Cronjé & Heaton South African Family Law 2 ed (2004) 270-271; Boberg 444-448.
32 In terms of s 5(1) of the Choice on Termination of Pregnancy Act 92 of 1996, the termination of a pregnancy may only take place with the informed consent of the pregnant woman,
and in terms of s 5(2) no consent other than that of the pregnant woman is required, except
if she is incapable of giving consent. In Christian Lawyers’ Association v National Minister of Health 2004 10 BCLR 1086 (T) Mojapelo J said that the cornerstone of the regulation of the termination of a pregnancy is the requirement of her “informed consent”
(1092F).
33 Section 18(4)(g).
34 In terms of s 18(4)(g), such statement shall not be necessary if the foster parent refuses or
fails, within one month after being called upon in writing by an assistant of the children’s
court to do so, to indicate to him or her in writing that he or she does not wish to adopt the
child. According to Mosikatsana “Adoption” in Boberg 447 this is in practice little more
than a gesture of courtesy, as no child will be excluded from adoption where the adoption
would be in the child’s best interests.
35 Section 18(4)(e).
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years who is of an age, maturity and stage of development to understand the
implications of such consent also has to consent to his or her adoption.36 The
problem I foresee arises where a child who is 10 years or older is incapable of
consenting, for instance where the child suffers from a mental disability. In terms
of the wording of the Children’s Act, the consent of such a child cannot be
dispensed with. Does this mean that such a child cannot be adopted?
3 1 When consent may be dispensed with
The circumstances in which consent to an adoption may be dispensed with are
set out in s 19 of the Child Care Act. The corresponding provision in the Children’s Act is s 236. In general, every circumstance that forms part of s 19 is
included in s 236, but a very welcome inclusion in the Children’s Act, which is
absent from the Child Care Act, is the manner in which a man can acknowledge
that he is the biological father of an extra-marital child.37 In terms of subsection
(4) this can be done by giving a written acknowledgement of paternity to the
mother or the clerk of the Children’s Court before the child reaches the age of six
months, by voluntarily paying maintenance in respect of the child, by paying
damages in terms of customary law, or by causing particulars of himself to be
entered in the registration of birth of the child.
Section 19(b)(vi) of the Child Care Act provides that no consent to adoption is
required of a parent who is withholding such consent unreasonably. The problem
is that there is no indication in the Child Care Act as to what amounts to unreasonable withholding of consent. Section 241 of the Children’s Act goes a long
way in solving this problem, as it gives an indication of what constitutes unreasonable withholding of consent. It provides that a Children’s Court may grant
an order for the adoption of a child if it finds that the person who has to consent
to the adoption has unreasonably withheld such consent, and that the adoption is
in the best interests of the child.38 In determining whether consent is being
withheld unreasonably, it must take into account all relevant factors, including
the nature of the relationship during the preceding two years between the child
and the person withholding consent and any findings by a court in this respect,
and the prospects of a sound relationship developing in the immediate future
between the child and the person withholding consent.39
In terms of the Child Care Act, if only one parent has consented to an adoption, a notice has to be served on the other parent within 14 days if this other
parent is not available to give consent or if such parent’s consent is not required
in terms of s 19.40 This parent then has the opportunity to give or withhold
consent,41 advance reasons why his or her consent should not be dispensed with
or,42 in the case of a natural father of a child born out of wedlock, to apply for the
________________________

36 Section 233(1)(c).
37 Section 19(b)(vii) of the Child Care Act inter alia provides that where a parent, in the case
of a child born out of wedlock, has failed to acknowledged himself as the father of the
child, his consent to an adoption may be dispensed with.
38 Section 241(1)(a) & (b).
39 Section 241(2)(a) & (b).
40 Section 19A(1).
41 Section 19A(1)(a).
42 Section 19A(1)(b).
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otherwise.51 The freeing order lapses if the child is not adopted within a period of
12 months and there is no reasonable prospect that the child will be adopted,52 if
the order is terminated by court,53 or if the child, parent or person who consented
to the adoption withdraws such consent.54
6 POST-ADOPTION AGREEMENTS
Another new development in the Children’s Act is post-adoption agreements.55
In the Discussion Paper the Commission did not recommend a legislative scheme
for open adoption agreements, but supported a system of voluntary agreements
regarding openness in adoption.56 Reference was made to Western Australia,
where a scheme exists in terms of which adoption plans are negotiated. In that
state, the Adoption Act57 provides that an adoption plan has to be negotiated, if
possible, between the birth parents who have consented to the adoption, the
prospective adoptive parents and, if the Director-General believes it to be appropriate, the child’s representative.58 The Director-General is required to provide
assistance and mediation services to persons in the process of negotiating an
adoption plan,59 and the parties are given seven days to agree to an adoption
plan.60 If the Director-General is of the opinion that no adoption plan can be
agreed upon, he or she may allow further time for the negotiation process, apply
to the court for an order regarding any disputed matter that is preventing agreement to the adoption plan, place the child with other suitable prospective adoptive parents, or cause notice to be given that it is impossible or undesirable to
place the child for adoption.61
In terms of the Children’s Act, a child’s parent or guardian may, before an
application for the child’s adoption is made, enter into a post-adoption agreement
with a prospective adoptive parent to provide for communication, including
visitation between the child and the parent or guardian, and the provision of
information, including medical information, about the child.62 The social worker
facilitating the adoption of the child must assist the parties in preparing a postadoption agreement and counsel them on the implications of such an agreement.63 The court may confirm a post-adoption agreement when granting an
application for an adoption order if it is in the best interests of the child.64 Such
an agreement takes effect only if it is made an order of court.65
Although post-adoption agreements are, in terms of the Children’s Act, not
compulsory, I do have a concern. Will the willingness of a party (specifically the
________________________

51
52
53
54
55
56
57
58
59
60
61
62
63
64
65

Section 235(5).
Section 235(4)(a).
Section 235(4)(b).
Section 235(4)(c).
Section 234.
Discussion Paper 18.6.9.
Act 9 of 1994.
Section 46(1).
Section 47(1) .
Section 46(3).
Section 49.
Section 234(1)(a) & (b).
Section 234(3).
Section 234(4).
Section 234(6)(a).
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prospective adoptive parent) to enter into a post-adoption agreement be taken
into account when an adoption application is considered? If one looks at the
Adoption Act in Western Australia, such unwillingness may even lead to a child
becoming un-adoptable.66 Could the refusal or unwillingness by someone to
enter into such an agreement be construed as evidence that the person does not
have the best interests of the child at heart? What might happen is that someone
who does not want to conclude such an agreement might feel compelled to enter
into a post-adoption agreement, which, of course, may not necessarily be in the
best interests of the child. Although the Commission refers to post-adoption contact in Western Australia, the Commission’s Discussion Paper does not indicate
whether post-adoption contact is successful in Western Australia. Perhaps this
aspect needs more time and attention.67
7 RELIGION AND CULTURE
Section 18(3) of the Child Care Act compels a Children’s Court to which an
application for an adoption order is made to have regard to the matters mentioned in s 40 of that Act. Section 40 provides that regard must be had to the
religious and cultural background of the child and his or her parents compared to
that of the person in or to whose custody the child is to be placed or transferred.
The Children’s Act68 provides that the court considering the adoption of a child
must take into account all relevant factors, including the religious and cultural
background of the child, the child’s parents and the prospective adoptive parent.
This reflects the reality (which is not evident in the Child Care Act) that there are
other relevant factors besides religion and culture which should be taken into
account. This change is welcomed and will hopefully mean that less emphasis
will in future be placed on religion and culture and more emphasis will be placed
on the best interests of the child, which could of course include taking religion
and culture into account.
8

RESCISSION OF AN ADOPTION ORDER

8 1 Rescission in terms of the Child Care Act
Section 21 provides that a parent or guardian of an adopted child, the child’s
adoptive parent(s) or, with the consent of the Minister, the Children’s Court
assistant of the court which made the adoption order, may apply to the Children’s Court for the rescission of the order on certain grounds. The child’s parent
or guardian may apply for rescission if he or she did not consent to the adoption
and such consent was required.69 This application has to be made within six
months from the date on which the applicant became aware of the fact that an
order for the adoption of his or her child had been made, but not later than two
years from the date on which the order was made.70 The parent may also apply if
the adoption is to the detriment of the child,71 or if, at the time of the making of
________________________

66 Section 49.
67 This is also the view of Louw “Open adoption: panacea or Pandora’s box” 2003 De Jure
277.
68 Section 240(1)(a).
69 Section 21(1)(a).
70 Section 21(2)(a).
71 Section 21(1)(c).
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the adoption order, the adoptive parent(s) did not qualify to adopt the child.72
Under these circumstances an application has to be made within two years from
the date on which the adoption order was made.73
An adoptive parent may apply for the rescission if the adoption was induced
by fraud, misrepresentation or justus error. Rescission may also be applied for if
the child was mentally ill and the mental illness existed at the time of the making
of the adoption order, or the child suffered from a congenital disorder or injury
of a serious nature at the time of the making of the adoption order.74 This application has to be made within six months from the date on which the applicant
became aware of the ground.75 These grounds for rescission are, in my opinion,
contrary to the best interests of the child, as a child’s life can be disrupted by
rescission – in fact his or her whole world could be turned upside down at any
time. Why should an adoptive parent be given the opportunity to do this? In fact,
why would any parent want to do this? The adoptive parent may also apply for
rescission if the adoption is to the detriment of the child76 or, if, at the time of the
making of the adoption order, the adoptive parent(s) did not qualify to adopt the
child.77 Under these circumstances an application has to be made within two
years from the date on which the adoption order was made.78
A Children’s Court assistant may apply for rescission if the adoption is to the
detriment of the child79 or, at the time of the making of the adoption order, the
adoptive parent(s) did not qualify to adopt the child.80 Under these circumstances
an application has to be made within two years from the date on which the
adoption order was made.81
If the court rescinds an adoption order, the child concerned shall for all purposes be restored to the position in which it would have been if no adoption
order had been made.82
8 2 Rescission in terms of the Children’s Act
A High Court or Children’s Court may rescind an adoption order on application
by the adopted child,83 a parent or other person who had guardianship of the
adopted child immediately before the adoption,84 or the adoptive parent of the
________________________

72 Section 21(1)(d).
73 Section 21(2)(c).
74 Section 21(1)(b). In terms of subsecs (3)(a) & (b) this application may only be made if the
applicant was or the applicants were, at the time of the making of the adoption order, ignorant of the mental illness or genetic disorder or injury, and the ignorance was not due to
failure of the adoptive parent(s) to exercise reasonable care in examining the child or causing it to be examined.
75 Section 21(2)(b). The section has no time limit. The only requirement is that the application has to be made within six months of the applicant becoming aware of the ground for
the application.
76 Section 21(1)(c).
77 Section 21(1)(d).
78 Section 21(2)(c).
79 Section 21(1)(c).
80 Section 21(1)(d).
81 Section 21(2)(c).
82 Section 21(8).
83 Section 243(1)(a).
84 Section 243(1)(b).
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child.85 Whereas under the Child Care Act the adopted child cannot apply for
rescission of an adoption order, the Children’s Act allows it. This is welcomed as
a step in recognising children’s rights and the best interests of the child.
A further aspect worth mentioning is that the Children’s Act allows for an
application for rescission to be made to either the High Court or the Children’s
Court, as opposed to the position under the Child Care Act, in terms of which
rescission takes place in the Children’s Court. Presumably the expectation is that,
where possible, the lower court should be approached first.86 Whereas the Child
Care Act provides that an adoption order may be rescinded if the adoption is to
the detriment of the child, the Children’s Act provides that an adoption order
may be rescinded if the rescission is in the best interests of the child. When a
child is living in an environment that is not to his or her detriment, it does not
necessarily mean that the adoption is in his or her best interests. The shift in
emphasis is thus welcomed, as the Children’s Act in this regard has a more childcentred approach.
The Children’s Act standardises the time period within which an application
for rescission has to be made. Unlike the position in terms of the Child Care Act,
all such applications have to be lodged within a reasonable time. However, that
period may not exceed two years from the date of the adoption. In this way
stability is created for the child.87
Apart from the above-mentioned aspects, the provisions on the application for
rescission by a parent or guardian do not really change. The grounds for rescission that are available to an adoptive parent are quite different, though. The only
grounds for rescission are that rescission is in the best interests of the child,88 and
that at the time of the making of the adoption order the adoptive parent did not
qualify to adopt.89 The Children’s Act does not provide for the rescission of an
adoption order if the adoption was induced by fraud, misrepresentation or justus
error.90 It further does not provide for rescission if the child is mentally ill or
suffers from a congenital disorder or injury of a serious nature. The removal of
these grounds is welcomed.
When rescinding an adoption order the court may make an appropriate placement order in respect of the child concerned,91 or order that the child be kept in
temporary safe care until an appropriate placement order can be made.92 In this
way the best interests of a child can be protected, for in certain circumstances
neither an adoption nor returning the child to the position in which he or she
would have been if no adoption order had been made,93 may be in the child’s
best interests.
________________________

85 Section 243(1)(c).
86 In Belo v Commissioner of Child Welfare, Johannesburg: Belo v Chapelle 2002 3 All SA
286 (W) 291 the court came to this conclusion regarding rescission and appeals in terms of
the Child Care Act where both these options were available.
87 This is another positive inclusion in the Children’s Act.
88 Section 243(3)(a).
89 Section 243(3)(c).
90 Although the best interests of the child are always paramount, an adoptive parent deserves
protection in such a case.
91 Section 244(2)(a).
92 Section 244(2)(b).
93 Section 21(8) of the Child Care Act.
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9 APPEAL
In terms of the Child Care Act, an adoption order, a rescission of an adoption
order and the refusal of an application for the rescission of an adoption order are
subject to appeal to the relevant division of the High Court. In some instances
both the avenues of rescission and appeal may be available. In such a case the
Child Care Act does not indicate which procedure is to be followed, but it has
been suggested that the option of rescission should be exhausted before an
appeal is launched.94 An appeal against an adoption order may be brought by the
parent or guardian of the adopted child.95 An appeal against the rescission of an
adoption order may be brought by a parent, guardian or adoptive parent of the
adopted child, who did not apply for the rescission.96 An appeal against a refusal
of an application for the rescission of an adoption order may be brought by the
person whose application was refused.97
In terms of s 9 of the Child Care Act, the provisions of the Magistrates’ Courts
Act98 and the rules made thereunder apply to Children’s Courts, in so far as those
provisions relate, inter alia, to the execution of judgments.99 Section 83 of the
Magistrates’ Courts Act provides for a party to civil proceedings in a Magistrate’s Court to appeal to the competent division of the High Court. Unfortunately there are several aspects which could be problematic. The parent or
guardian of the child is not necessarily a party to the proceedings in the Children’s Court,100 but may wish to appeal against a decision reached by that court.
In such a case, appeal is not possible. Furthermore, the child in respect of whom
an adoption application is made is not a party to the proceedings in the Children’s Court. He or she can therefore also not appeal against any decision made
by the court.
The Children’s Act does not contain a section on appeals. Section 14 does
grant every child the right to bring, and to be assisted in bringing, a matter to a
court, provided that matter falls within the jurisdiction of that court. In terms of
this section, the child is thus not without recourse, but the problem is that the
section is very vague and does not really satisfactorily indicate the rights of the
child in this regard.
It is suggested that attention should be given to this aspect. Regardless of
whether the non-inclusion of an appeal procedure is due to an oversight or a
deliberate choice, it is a pity that the legislature did not include such a procedure
in the Children’s Act. This will, in my opinion, lead to problems in the future.
10 THE DISTINCTION BETWEEN LEGITIMATE AND
EXTRA-MARITAL CHILDREN
A final remark may be made. It is unfortunate that there is still a distinction
between legitimate and extra-marital children. Ultimately, the best interests of
________________________
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95
96
97
98
99
100

See Belo v Commissioner of Child Welfare, Johannesburg: Belo v Chapelle 291.
Section 22(2).
Section 22(3).
Section 22(4).
Act 32 of 1944.
Section 9(1)(v).
This can inter alia happen where the consent of the parent or guardian is not required in
terms of ss 236 or 241 of the Children’s Act, where it is required but was not obtained, or
where a parent or guardian consents to the adoption but later finds out that the adoption
was not in the best interests of the child.
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the child have to be paramount101 and, as Cronjé & Heaton argue,102 this dictates
that the marital status of the child’s parents has to be irrelevant. By classifying a
child as extra-marital, the law decides in advance that the child is not entitled to
a legal relationship with both parents.103 The Children’s Act does go a long way
towards recognising parents’ common responsibility towards children,104 but in
my opinion no distinction is necessary as far as adoption is concerned and, in
fact, it may be unconstitutional in that it unjustifiably discriminates unfairly
against children on the grounds of social origin and birth.105
11 CONCLUSION
The Children’s Act, when implemented, will improve many aspects of the adoption process, and is a positive contribution to our legal system. Unfortunately
though, there are various aspects which, in my opinion, may be detrimental to
the best interests of the child. Selected issues with regard to adoption are discussed in this article, but there may be other aspects of the Children’s Act that
may also turn out to be problematic in practice. These areas may well require the
careful attention of the legislature in the future.

________________________

101
102
103
104

Section 28(2) of the Constitution.
Cronjé & Heaton 73.
Cronjé & Heaton 73.
See for instance s 21(1) of the Children’s Act, which grants unmarried biological fathers
full parental responsibilities and rights in respect of children under certain circumstances.
105 Subsections 9(3) & (4). See Cronjé & Heaton 73.
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1 INTRODUCTION
The South African law of copyright protection of utilitarian works has a volatile
history. The definition of an artistic work underwent several changes under
copyright legislation as the legislator made several attempts to address the copyright protection of functional artistic works. The exhaustive copyright protection
that existed for functional articles under the 1916 Act1 was curtailed to the
present position of no effective protection under the 1988 Copyright Amendment
Act.2 The series of acts that amended South African copyright law were not
aimed at achieving policy objectives, but were rather attempts to neutralise the
effect of the doctrine of indirect copying. As a result, a solution to this copyright
enigma remains illusory.
2 THE DOCTRINE OF INDIRECT COPYING
The doctrine of indirect copying3 forms the core of the controversy that surrounds the copyright protection of artistic works. This doctrine was developed in
respect of industrial drawings in English case law more than 70 years ago under
the United Kingdom’s 1911 Copyright Act.4 In s 1(2) of the 1911 Act it was
stated that “copyright” meant the sole right to produce or reproduce the work in
“any material form whatsoever”. Copyright in a drawing was infringed by making
a three-dimensional reproduction of the subject-matter of the drawing. Furthermore, the copyright in a drawing was infringed where it was copied from an
intermediate three-dimensional representation of the drawing. It was held in King
Features Syndicate v O & M Kleeman5 that this principle laid at rest any doubt
which might have existed regarding the infringement of a two-dimensional
drawing of a figure by a three-dimensional representation of the same figure.
________________________

1 Patents, Designs, Trade Marks and Copyright Act 9 of 1916.
2 Copyright Amendment Act 13 of 1988.
3 The doctrine may be described as follows: copying the three-dimensional form of a twodimensional work (whether the copying is done in three-dimensional or two-dimensional
form) constitutes infringement of the two-dimensional work.
4 See Copyright Act, 1911 (1 & 2 Geo 5, C 46).
5 [1940] 1 Ch 806 (CA).
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This point only came up for decision by a South African court decades later,
where the approach of the English courts was followed. A spate of litigation was
set off by Pan African Engineers v Hydro Tube.6 After this decision copyright
owners asserted full artistic copyright protection for functional works. Copyright
owners could effectively bar direct and indirect copying or reverse engineering
of their production drawings. Copyright protection was successfully enforced for
an expanded range of industrial articles of a technical nature, such as the hull of a
catamaran boat,7 the prototype of an exhaust system,8 louvre panels for a Mazda
323 and Volkswagen Golf motor vehicles,9 “diaphragm” valves,10 a mechanical
loader,11 and technical drawings.12
An indigenous South African approach developed from 1978 onwards. A
patchwork of successive amending provisions addressed the copyright protection
of functional articles without serious recourse to policy considerations or comparative reviews. Neither doctrinal issue nor the economic impact of these
changes was seriously considered.
3

PATENTS, DESIGNS, TRADE MARKS AND COPYRIGHT ACT OF
1916
Section 143 of the 1916 Act declared the British Copyright Act of 1911, as set
out in the Third Schedule to the Act, to be in force in the Union. It has been
noted that the effect of the 1916 Act was to create virtual uniformity between
South African and British copyright law.13 The definition of an artistic work
included works of painting, drawing, sculpture and artistic craftsmanship, and
architectural works of art, engravings and photographs. Works of sculpture
included casts and models. The concept of works of “artistic craftsmanship” was
not expounded in the 1916 Act. As the 1916 Act only set the requirement of
“artistic character or design” for architectural works of art it must be presumed
that the other works of art, and in particular drawings, sculpture and works of
artistic craftsmanship did not have to display any artistic merit. However, in Klep
Valves v Saunders Valve it was noted that the word “artistic” was used to
indicate that an artistic element was necessary to bring works of craftsmanship in
line with the definition of artistic works.14
The ambit of the term “drawing” was also examined in Klep Valves v
Saunders Valve. The court held that technical drawings, such as the drawings of
________________________

6 1972 1 SA 470 (W). See Dean “Copyright Amendment Act, 1983 Protection of Industrial
and Technical Works” 1984 March De Rebus 114.
7 Schultz v Butt 1986 3 SA 667 (A).
8 Bosal Afrika v Grapnel 1985 4 SA 882 (C).
9 Tolima v Cugacius Motor Accessories 1983 3 SA 504 (W).
10 Klep Valves v Saunders Valve 1987 2 SA 1 (A) 30B-C.
11 Scaw Metals v Apex Foundry 1982 2 SA 377 (D) 385B-D.
12 In most cases the eligibility to copyright protection of technical drawings was common
cause between the parties. See Ara OY v Pascall 364 JOC (W) 364-366, where the parties
were ad idem that copyright protection extended to the technical drawings of parts of
front-end loaders. See also Lintvale Electronic Systems v Instrotech 346 JOC (W) which
dealt with the copyright protection of the drawings to a “steam leak detection system”. The
parties to the dispute acknowledged the subsistence of copyright in the drawings.
13 See Klep Valves v Saunders Valve Co 18E-F.
14 Klep Valves v Saunders Valve Co 20A-C.
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components for machinery, fell under the definition of “artistic works”. The court
noted that the word “drawing” in its ordinary sense had no necessary relationship
with the fine arts.15 The court further noted that the dictionary meaning of the
word “drawing” meant the formation of a line by drawing some tracing instrument from point to point on a surface or representation by lines or delineation, as
distinct from painting.16 The court also noted that where regard was had to the
context in which the word was used in the 1911 Act, the other works mentioned
in the definition of an artistic work17 had to a greater or lesser extent affinity with
the fine arts, but were not confined thereto.18
The 1916 Act did not require any artistic quality or that the work should be
produced for aesthetic reasons. It would be extremely difficult, and often impossible, to determine what the draughtsman’s intent was in producing a drawing.19
The court also pointed to the policy considerations underlying copyright law,
namely to protect authors who, by their skill and labour, produced original
works. It was noted that there was no reason why a work which was produced
for utilitarian rather than aesthetic reasons should be excluded from protection.20
The court also drew an interesting analogy with the eligibility to copyright of
functional literary works. The court noted that literary works included maps,
charts, plans, tables and compilations.21 Works expressed in printing or writing
were protected as literary works, irrespective of the literary quality or utilitarian
nature thereof. The court concluded that the legislature was not likely to require
an element of artistic intent for artistic works, whereas no analogous requirement
had been laid down for literary works.22 The court concluded that the respondent’s engineering drawings qualifed for copyright protection as artistic works.23
The 1916 Act excluded its application to designs. Section 2224 provided that
the Act would not be applicable to designs capable of being registered under the
Patents and Designs Act of 1907, except designs which, although capable of so
being registered, were not used or intended to be used as models or patterns to be
multiplied by an industrial process.25
The principle that functional features are in general not entitled to design protection due to the intrinsic nature of design protection,26 has been echoed in
South African case law.27 One of the first judgments to reiterate the applicability
of this principle in South African design law was Allen-Sherman-Hof Co v
Registrar of Designs.28 An artistic work which embodied a design capable of
________________________

15
16
17
18
19
20
21
22
23
24
25
26

Klep Valves v Saunders Valve Co 19H.
Ibid.
Such as works of painting, sculpture, engravings or photographs.
Klep Valves v Saunders Valve Co 20C.
Klep Valves v Saunders Valve Co 20I.
Klep Valves v Saunders Valve Co 21A-B.
See s 35.
Klep Valves v Saunders Valve Co 22E.
Klep Valves v Saunders Valve Co 22F-G.
See para 8(2) of the Sixth Schedule to the 1916 Act.
See s 22(1) of the Third Schedule read with s 144(c).
That is to say the importance of the eye in judging whether a registrable design having
features which appeal to the eye has been created.
27 See Klep Valves v Saunders Valve Co 27-30; Homecraft Steel Industries v SM Hare 1984 3
SA 681 (A) 692E-F; Robinson v D Cooper Corporation of SA 1984 3 SA 699 (A) 704C-G.
28 1935 TPD 270.
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registration was denied copyright protection if it was either used or intended to
be used for purposes of industrial multiplication.29 Purely functional designs
were not registrable and retained artistic copyright in full for the lifetime of the
author plus 50 years from the end of the calendar year in which he died.
In conclusion, it may be noted that a few important principles emerged under
the 1916 Act. The first important point related to the artistic content that works
had to exhibit to fall within the category of artistic works. Technical or engineering drawings were afforded protection as artistic works, irrespective of the
artistic quality or the function of the work. The eligibility of copyright protection
of utilitarian works of craftsmanship remained a moot point. The purported effort
to manage the design/copyright interface resulted in the curtailment of copyright
protection for any copyright work which was registered as a design or capable of
registration as a design if it was exploited industrially.30
4 THE COPYRIGHT ACT OF 1965
Like its predecessor, the Copyright Act of 196531 was virtually a replica of the
United Kingdom’s Copyright Act of 1956. The 1965 Act repealed the 1916 Act
but provided that any proclamation, regulation or rule created under the 1916 Act
would retain its force.32 Section 4 of the 1965 Act provided that copyright would
subsist in every original artistic work.33 Under the 1965 Act a modicum of artistic quality was required for works other than those under category (a).34 Whereas
works of craftsmanship were probably exempted from this requirement under the
1916 Act,35 some artistic quality was now required for works of craftsmanship.
Technical drawings continued to be protected under copyright irrespective of the
artistic quality thereof.
Case law conferred copyright protection to functional and technical drawings
without hesitation or much discussion. In Ehrenberg Engineering v Topka t/a
Topring Manufacturing and Engineering36 it was common cause between the
parties that the engineering drawings of a bin fell within the definition of an
artistic work in terms of ss 2 and 3 of the 1965 Copyright Act.37 On appeal38 the
________________________

29 Copeling “Protection of Industrial Designs by the Copyright Act” 1979 Modern Business
Law 145 146.
30 This solution is similar to that under s 52 of the UK’s 1988 Act where the term of
protection is limited for industrially-produced artistic works.
31 Copyright Act 63 of 1965.
32 For example, a bilateral treaty with the USA to ensure reciprocal copyright protection for
SA copyright owners in the USA (Proclamation 118 of 1924 (Government Gazette of 13
June 1924)) which was promulgated under the 1916 Act, would apply. See Harnischfefer
Corporation v Appleton 443 JOC (W) 451
33 Section 1(1) of the 1965 Act defined an artistic work and drawing as follows: “‘artistic
work’ means – paintings, sculptures, drawings, engravings and photographs irrespective of
the artistic quality thereof; works of architecture, being either buildings or models for
buildings; or works of artistic craftsmanship, not falling within either paragraph (a) or
(b) . . .” and a drawing was defined to include any diagram, map, chart or plan.
34 Being paintings, sculptures, drawings, engravings and photographs. See Dean Handbook of
South Africa on Copyright Law [Service 13] (2004) 3-38.
35 Contra Klep Valves v Saunders Valve Co 20A.
36 40 JOC (T).
37 Ehrenberg Engineering v Topka t/a Topring Manufacturing and Engineering supra 43.
38 See Topka t/a Topring Manufacturing and Engineering v Ehrenberg Engineering 71 JOC
(A).
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court dealt with the requirements for copyright protection of engineering drawings in more detail. The court noted that the term “original” as used in the phrase
“original artistic work”39 gave rise to difficulty as the purpose of copyright
protection is to protect the works themselves and not underlying ideas. What was
protected was the original skill and labour in execution and not the originality of
thought.40 The court quoted with approval from GA Cramps and Sons v Frank
Smythson41 where it was noted that the test for originality was the same whether
one was considering artistic works such as drawings, or literary works such as
the tables of a diary.42 The court concluded that the drawings of the “bins” in
question were original artistic works, as a lot of skill, labour, effort and time was
expended in producing them.43
The definition of “reproduction” in relation to an artistic work included a
version produced by converting the work into a three-dimensional form or, if it
was in three dimensions, by converting it into a two-dimensional form.44 Thus,
the copyright protection of engineering drawings provided a potent right to the
copyright holder, as the copying of a product which was a reproduction of such
drawing constituted copyright infringement. Consequently, it was held that the
copying of an industrial design, such as a bin, would thus constitute copyright
infringement of the original drawing of the work.45 The 1965 Act also sought to
limit the application of copyright to industrial designs. Concerns regarding the
impact of copyright protection for industrial designs on development and the
economy in general were raised during the legislative process which led to the
adoption of the 1965 Act. The legislature attempted to limit the role of copyright
in the industry by enacting s 11 of the 1965 Act.46
Section 11(2) provided that where copyright subsisted in an artistic work and a
corresponding design47 had not been registered, but the design was applied
industrially by the copyright owner, or with the licence of the copyright owner,
and articles to which the design had been applied were sold, let for hire or
offered for sale or hire, and at the time when those articles were sold, let for hire
________________________

39 See s 4 of the 1965 Act.
40 Topka t/a Topring Manufacturing and Engineering v Ehrenberg Engineering 74.
41 1944 AC (HL) 329 335 where the court said: “What is the precise amount of the
knowledge, labour, judgment or literary skill or taste which the author of any book or other
compilation must bestow upon its composition in order to acquire copyright in it within the
meaning of the Copyright Act of 1911 cannot be defined in precise terms. In every case it
must depend largely on the special facts of that case, and must in each case be very much a
question of degree.”
42 The eligibility for copyright protection of the tables of a diary was in dispute in GA.
Cramps and Sons v Frank Smythson 329.
43 Topka t/a Topring Manufacturing and Engineering v Ehrenberg Engineering 84.
44 See s 1(1).
45 See Ehrenberg Engineering v Topka t/a Topring Manufacturing and Engineering 51.
46 Section 11(1) provided that where copyright subsisted in an artistic work and a design was
registered under the 1916 Act it would not be an infringement of copyright in the work:
“(a) to do anything during the subsistence of the copyright in the registered design under
the Act of 1916 which is within the scope of the registered design; or to do anything after
the copyright in the registered design has come to an end, which if it had been done while
the copyright in the design subsisted, would have been within the scope of that copyright as
extended to all associated designs and articles.”
47 Section 11(5) provided that a “corresponding design” in relation to an artistic work meant a
design which, when applied to an article, resulted in a reproduction of that work.
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or offered for sale or hire, they were not articles in respect of which the design
had been registered under the 1916 Act, the provisions of s 11(3)48 would apply.
The scope of copyright in a registered design referred to the aggregate of
things which, by virtue of the 1916 Act, the registered proprietor of the design
had the exclusive right to do.49 The meaning of the word “design” as used in
s 11(1) posed no problem as it was manifestly confined to the ambit of a design
registered under the 1916 Act. Section 11(4) explicitly provided that “copyright
in a design” referred to the rights that the holder of a registered design attained in
terms of the 1916 Act. However, the interpretation of the term “corresponding
design” used in s 11(2) raised questions. Section 11(5) was ambiguous as it
merely stated that a “corresponding design” in relation to an artistic work meant
a design which, when applied to an article, resulted in a reproduction of that work.
The term “corresponding design” was thus open to two constructions. First,
the word “design” in “corresponding design” could refer to a design as defined in
the 1916 Act, or, secondly, it could be understood in the ordinary meaning of the
word.50 It was noted that the former was preferable, in view of the fact that it was
the intention of the legislature to sever the relationship between industrial
designs and copyright protection of artistic works.51 But if the legislature had
intended to confine the term “design” in s 11(2) to designs capable of registration
under the 1916 Act, it would have taken pains to state this fact unequivocally.52
The practical effect of s 11 was therefore that the copyright in an artistic work
was forfeited where a corresponding design was registered.53 Where a corresponding design had not been registered, and the work had been applied industrially, copyright protection was limited to the rights that would have been
afforded to the holder of the design if the design had been registered. Although
the works were not deprived of copyright protection as was the position under
the 1916 Act, copyright owners of such works nevertheless suffered a serious

________________________

48 Section 11(3)(a) provided that: “[I]t shall not be an infringement of copyright in a work to
do anything: (i) during the relevant period of fifteen years, which at the time when it is
done would have been within the scope of the copyright in the design if the design had
immediately before that time been registered in respect of all relevant articles; or (ii) after
the end of the relevant period of fifteen years, which at the time when it was done would, if
the design had been registered immediately before that time, have been within the scope of
the copyright in the design as extended to all associated designs and articles.”
49 See s 11(4).
50 See Momberg “The Design Copyright Issue” 1980 (March) De Rebus 129.
51 See Ehrenberg Engineering v Topka t/a Topring Manufacturing and Engineering 51.
52 See Ehrenberg Engineering v Topka t/a Topring Manufacturing and Engineering 51.
53 For example, where unauthorised reproductions and/or adaptations were made of such an
artisitc work (ie a work that was also a registered design (s 11(1)) or capable of registration
as a design (s 11(2) and (3)), the copyright owner could only enforce his design rights, thus
take action for the industrial application of the design to articles in terms of the 1916 Act.
The copyright owner could also not take action for the reproduction or adaptation of the
artistic work in terms of the 1965 Act as the scope of copyright protection was limited to
only those actions that were an infringement of the design right in terms of s 11. The term
of copyright protection of such works was severely reduced from a term of the lifetime of
the author plus 50 years from the end of the calendar year in which he died, to a mere fifteen years.
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diminution of rights.54 Such works were only protected against infringement if
the actions fell within the scope of the registered-design rights.
The purpose of subsections 11(1), (2) and (3) was basically the same, namely
to deny the benefit of artistic copyright to a work which, although ostensibly
falling within the definition of an artistic work, was by reason of either its
registration or its application as such, an industrial design.55 That part of the
copyright protection which fell within the ambit of a design was forfeited where
an artistic work was applied industrially. The copyright in such a registrable
design was forfeited, whether the design had been registered or not. In the latter
case the copyright owner was in a difficult position, as the novelty of the design
would have been destroyed by the industrial application.56
Section 11 appeared to be a workable solution until the “regrettable”57 decision of Dorling v Honnor Marine,58 where the English Chancery Division held
that a distinction had to be made between designs which were registrable and
therefore subject to the provisions of s 10 of the United Kingdom’s Copyright
Act of 1956 on the one hand, and designs which were not registrable, inter alia
because they were primarily functional, on the other hand.59
This judgment was followed by the South African courts.60 In Scaw Metals v
Apex Foundry61 the copyright protection of parts of a “mechanical face-loading
shovel” was at issue. It was held that forfeiture of protection under s 11 would
only apply where the work was in fact registrable as a design. The court held that
where a work was inherently incapable of registration as a design, such as a
purely functional drawing, s 11 would have no operation.62 The situation was
thus that unregistered, functional designs were eligible for copyright protection
for the full term of copyright until 50 years after the death of the author, whereas
registered designs only qualified for design protection for 15 years.
To conclude: under the 1965 Act the definition of artistic works and drawings
remained virtually synonymous to the position under the 1916 Act. Courts were
faced with an ever-increasing swell of copyright infringement cases based on the
doctrine of indirect copying. The legislature’s awkward attempts to stem the tide
backfired badly when it was realised that it only succeeded in curtailing the
cumulative protection of copyright and design where the design had features
which appealed to, and were judged solely by, the eye. The decision in Scaw v
Apex Foundry confirmed that copyright protection in respect of functional designs
was not affected. Functional, unregistrable designs continued to enjoy copyright
________________________

54 Copeling 1979 Modern Business Law 147.
55 Copeling 1979 Modern Business Law 146; Dunlop “The Long Arm of Copyright” 1992
Copyright World 34 36.
56 See Weetabix v Eet-Rite Natural Foods 1974 1 SA 230 (T).
57 See Cornish Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights 3 ed
(2001) 369.
58 [1965] 1 Ch 1.
59 Dorling v Honnor Marine 20A, 22C.
60 See Scaw Metals v Apex Foundry 1982 2 SA 377 (D) 385B-D; Klep Valves v Saunders
Valve Co 30B-C.
61 1982 2 SA 377 (D).
62 Scaw Metals v Apex Foundry 30B-C. See also the discussion of this case under the 1978
Copyright Act infra.
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protection, sometimes for a term as long as 150 years.63 No justification or
explanation existed for this obvious contradiction. The legislature had erred.
5 COPYRIGHT ACT OF 1978
The Copyright Act of 197864 is the statute currently governing copyright
protection in South Africa. Section 43 of the Act deals with the transitional
provisions relating to works created before the commencement of the 1978 Act
and provides that the Act shall apply to works made before the commencement
of the Act as it applies to works made after its commencement. It is also provided that nothing contained in the 1978 Act shall affect the subsistence,
ownership or duration of copyright which subsisted under the 1965 Act or be
construed as creating any copyright which did not subsist prior to the coming
into operation of the 1965 Act.65
It should be noted that artistic quality is not required for any of the works
listed under the definition of an artistic work.66 This represents a radical departure in so far as works of craftsmanship are concerned. The previously held
notion under the 1965 Act, and to a lesser extent under the 1916 Act, that works
of craftsmanship had to display some form of an “artistic” quality in order to
enjoy copyright protection was dispensed with by the 1978 Act.67 This also
signifies an important watershed deviation from English copyright law.
Unlike its predecessors, the 1978 Copyright Act does not attempt to address
the overlap between copyright and design protection or to place any restrictions
on the copyright protection of functional artistic works. When the Bill which
became the 1978 Act was passed through Parliament, the design/copyright
interface issue was so contrived that it was decided that it would be best to refer
the issue to the Standing Advisory Committee on Copyright.68 Pending the
outcome of the deliberations of the Committee, however, the 1978 Act had to be
interpreted and implemented.
In Scaw Metals v Apex Foundry69 the copyright infringement of three artistic
works, namely the drawings of three replacement parts of a mechanical shovel,70
was at issue. The court said that it would be anomalous if protection were given
to engineering drawings so as to prevent their reproduction in three-dimensional
________________________

63 The curtailment was only applicable to registered designs and designs capable of registration (even though they were not registered).
64 Act 98 of 1978. It was assented to on 20 June 1978 and commenced on 1 January 1979.
The Act has been amended by the: Copyright Amendment Act 56 of 1980; Copyright
Amendment Act 66 of 1983; Copyright Amendment Act 52 of 1984; Copyright Amendment Act 39 of 1986; Copyright Amendment Act 13 of 1988; Copyright Amendment Act
61 of 1989; Copyright Amendment Act 125 of 1992.
65 See s 43(a) of the 1978 Act.
66 Artistic work is defined in the 1978 Act as follows: “‘artistic work’ means, irrespective of
the artistic quality thereof- paintings, sculptures, drawings, engravings and photographs;
works of architecture, being either buildings or models of buildings; or works of craftsmanship . . .”. A drawing is defined in s 1(1) to include any diagram, map, chart or plan. This
definition was amended by the 1983 Amendment Act to include drawings of a technical
nature.
67 Contra Copeling Copyright and the Act of 1978 (1978) 11.
68 See the discussion under the 1983 Amendment Act infra.
69 1982 2 SA 377 (D)
70 That is to say the adaptor, a simplex tip and a wedge-lock pin.
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form, if that protection was only available if the person made the reproductions
from the drawings themselves as opposed to reproductions from the threedimensional reproductions of those drawings.71
The court noted that the actual authorised parts were clearly a three-dimensional reproduction of the engineering drawings, which existed only for the
purpose of enabling such a reproduction to be made. The court thus concluded
that to reproduce a three-dimensional part by copying that part was to reproduce
a reproduction,72 which was clearly an infringement.73 The Scaw Metals decision
was followed by other courts.74
In Tomlina v Cugacius Motor Accessories75 the copyright infringement of two
engineering drawings for the commercial manufacture of louvre panels for the
Mazda 323 and Volkswagen Golf motor vehicles and the drawings for the manufacture of a fastener and bead plate for louvre panels was at issue. The defendant
manufactured moulds and its own production drawings from the purchased
products and commenced manufacturing louvre panels for the aforesaid motor
vehicles as well as fasteners and bead plates.76 The issue was whether the
defendant’s mode of manufacture of the products amounted to infringement of
the plaintiff’s copyright in the drawings.77 The defendant averred that he had not
reproduced any of the plaintiff’s drawings and that he had made his own
drawings from the three-dimensional embodiment of the plaintiff’s drawings.78
The defendant pointed out that the term “reproduction” in the Act was defined
to include the production of a version by converting the work into three
dimensions, or, if it was in three dimensions, by converting it into two
dimensions. It argued that no reference was made in the Act to the conversion of
one three-dimensional embodiment into another three-dimensional embodiment.79 The court observed that the 1916 and the 1965 Copyright Acts retained
the words to reproduce the work “in any material form” in referring to the
exclusive rights of the copyright owner.80 In the 1978 Act these words were
replaced by “reproducing the work in any manner or form”.81 It was held that the
words “in any manner or form” could hardly be interpreted to be more restrictive
than “in any material form”.82
The court said that the doctrine was well-established in English law and had a
history of over 50 years. The doctrine was built on the wording of the 1911
English statute, which wording was repeated in both the South African Copyright Acts of 1916 and 1965. Furthermore, that was not a field where the common law of South Africa had any particular relevance; and if indirect copying
________________________

71 Scaw Metals v Apex Foundry 384H.
72 The reproduction in this context was the authorised three-dimensional representation of the
drawings.
73 Scaw Metals v Apex Foundry 385A-B.
74 See for example J.K. Fulton v Logic Engineering Enterprises 1983 1 SA 735 (T) 738E-F.
75 1983 3 SA 504 (W).
76 Tolima v Cugacius Motor Accessories 505G-H.
77 Tolima v Cugacius Motor Accessories 506A-B.
78 Tolima v Cugacius Motor Accessories 507G-H.
79 Tolima v Cugacius Motor Accessories 507H.
80 See s 4(4) of the 1965 Act in relation to the copyright in artistic works.
81 See s 7(a) of the 1978 Act.
82 Tolima v Cugacius Motor Accessories 509H.
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was not implied in terms of the Act, there would have been a lacuna in the Act
which could not have been the intention of the legislature.83 It was further said
that if the legislature wished to do away with the doctrine of indirect copying, it
would have done so explicitly. This could not be conjured from the fact that
provisions relating to industrial designs were omitted from the 1978 Act.84 The
court noted that the doctrine of indirect copying had nothing to do with the
protection of industrial designs.85 The court could thus find no reasoning for
differing from the conclusion reached in the Scaw Metals case, namely that to
reproduce a reproduction of a work amounted to copyright infringement.86
To summarise: The doctrine of indirect copying, coupled with the copyright
protection of technical drawings, led to a wide scope of rights for the copyright
owner. It was felt that the ambit of the rights as well as the long duration thereof
could lead to abuse, especially in view of the fact that these provisions enabled
foreigners to assert rights in terms of South African copyright law which they did
not enjoy in their countries of origin. It was realised that the restriction of the
protection of functional designs was at the heart of the issue, not the protection
of aesthetic designs.
The interface between copyright and design protection was perceived to be
such a vexed question that the 1978 Act was passed without any provision
relating to industrial designs. As noted above, the matter was referred to the
Standing Advisory Committee on Copyright which had to resolve the issue.
Instead of purporting to regulate the protection of industrial designs a la the old
s 22 of the 1916 Act or s 11 of the 1965 Act, the legislature sought to restrict the
duration of copyright protection of functional articles. The Copyright Amendment Act of 1983 was the vehicle to effect these changes.
6 THE 1983 AMENDMENT ACT
The 1983 Amendment Act87 sought a compromise between two opposing views.
One school of thought supported the notion that copyright protection of functional artistic works should be limited in duration, or be abolished completely.
The supporters of the other school of thought were of the opinion that provisions
similar to that of s 22 of the 1916 Act and s 11 of the 1965 Act should be
adopted. It was felt that the effort that went into the designing of functional items
warranted protection and that these were worthy of protection just as works of
architecture or the like.
The anomalous situation that arose under the provisions similar to s 22 of the
1916 Act and s 11 of the 1965 Act, namely to provide unbridled protection to
functional designs that did not meet the requirements for design registration and
to curb the copyright protection of aesthetic designs, made it undesirable. The
1983 Amendment Act sought to introduce measures which would result in a
compromise between these two opposing views.88
________________________
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Tolima v Cugacius Motor Accessories 511D-F.
Tolima v Cugacius Motor Accessories 511F-G.
Tolima v Cugacius Motor Accessories 511G-H.
Tolima v Cugacius Motor Accessories 511I.
Copyright Amendment Act 66 of 1983.
See Dean 1984 De Rebus 114.
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Important amendments to the definition of an artistic work were effected by
the Copyright Amendment Act of 1983.89 Artistic works previously defined as
“works of artistic craftsmanship, not falling within either paragraph (a) or (b)”
was amended to read “works of artistic craftsmanship or works of craftsmanship
of a technical nature, not falling within either paragraph (a) or (b)”.90 Section 1
further provides that a “drawing” includes any drawing of a technical nature.91
The principle that engineering drawings were also subject to copyright protection
had long since been established in case law and this amendment clarified that
these drawings were eligible for protection.
The Act makes provision for one important exception to the copyright
protection of artistic works.92 The long-held view that the doctrine of indirect
copying, which was first formulated by English courts and accepted in South
African case law, formed part of South African copyright law was confirmed by
the 1983 Amendment Act. The principle of indirect copying was confirmed in
s 1(d) of the 1983 Act which provides that a reproduction of any work includes a
reproduction made from a reproduction of that work.93 This provision has major
relevance for the protection of industrial designs, as unauthorised reproductions
are invariably made from the reproductions of that work and not from the
original work itself.94
Section 3 of the 1983 Amendment Act further provides for certain presumptions regarding the date when the reproductions were first made available to the
public and presumptions regarding the identity of the copyright owner or exclusive licensee of the copyright holder. The date of commencement of commercial
exploitation of an industrial design which is protected by copyright became an
important issue. The effective partial loss of copyright commences from the end
of the year in which exploitation commences. The 1983 Amendment Act also
provided that the works that have been exploited before it came into operation
will be deemed to have been first commercially exploited on the date of coming
________________________

89 These changes were first proposed in the Copyright Amendment Bill GN 548 in Government Gazette 8342 of 13 August 1982. See Swart “A Brief Survey of Significant Developments up to 1982-10-01” 1982 Modern Business Law 107 110. The Copyright Amendment
Act of 1983 was on substantially the same provisions as those proposed in the Bill. See
Swart “A Brief Survey of Significant Developments up to 1983-06-03” 1983 Modern
Business Law 55 59.
90 See s 1(a) of the 1983 Amendment Act.
91 See s 1(b) of the 1983 Amendment Act.
92 The exception was created by the insertion after subsection (3) of the following sub-section “(3A)(a) The copyright in an artistic work of which three-dimensional reproductions
were made available, whether inside or outside the Republic, to the public by or with the
consent of the copyright owner (herein referred to as authorised reproductions), shall not be
infringed if any person without the consent of the owner makes or makes available to the
public three-dimensional reproductions or adaptations of the authorised reproductions,
provided- a period of 10 years has lapsed since the end of the calendar year in which
authorised reproductions of such work were first made available to the public; and the
authorised reproductions primarily have a utilitarian purpose and are made by an industrial
process. For the purpose of paragraph (a)(i) authorised reproductions of any artistic work
in question made available to the public before the commencement of section 2 of the
Copyright Amendment Act, 1983, shall be deemed to have been first so made available on
the date of such commencement.” See s 2 of the Copyright Amendment Act of 1983.
93 See s 1(1) of the 1978 Act as amended by s 1(d) of the 1983 Act.
94 See Dean 1984 De Rebus 114.
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into operation of the Act. This meant that all artistic works of a functional nature
which have been exploited commercially will enjoy copyright protection for ten
years from the date of the commencement of the 1983 Act, after which they may
be reproduced freely. This provision thus effectively brought about a similar
situation to that envisaged in s 11 of the 1965 Act, but only in that it addressed
the real issue: namely the copyright protection of functional designs.
However, this solution was not perfect as it was exploited by foreigners.
Foreign authors of industrial designs enjoyed comprehensive protection for their
works in South Africa, while South African authors of the same types of works
enjoyed almost no protection in other member countries. For example, in Bosal
Afrika (Pty) Ltd v Grapnel (Pty) Ltd95 it was alleged that there had been a the
copyright infringement of the drawings of the exhaust system of two makes of
cars. The defendants averred that the exhaust system was a work of craftsmanship of a technical nature96 for which the plaintiff had not claimed copyright.97 Furthermore, the defendants claimed that there was a separate copyright
in the drawings, being drawings of a technical nature. The defendants denied
copyright infringement on the ground that no copyright subsists in the drawings
because of a lack of originality.98 The court noted that a situation may be envisaged where a prototype is made without a drawing ever being made. A
manufacturer may assemble in his workshop a model or prototype and simply
reproduce it without ever going to the trouble of creating a drawing.99 The court
said that the skill required to produce a drawing of an exhaust system that is
already physically in existence as a model before the draughtsmen is comparatively small.100 The court compared the effort and originality that went into
the development of the prototype to that of the draughtsman who has merely
drawn up a table of measurements. The court held that copyright subsists in the
prototype of the silencer and not in the drawings.101
In Insamcor (Pty) Ltd v Maschienenfabriek Sidler Stadler AG T/A Sistag102 it
was held that copyright subsisted in the prototypes of a series of valves which
were manufactured during the 1950’s. The court held that the valves were works
of technical craftsmanship103 in following the reasoning of Bosal Afrika (Pty) Ltd
v Grapnel (Pty) Ltd.
The exploitative nature of foreigners’ enforcement of their copyrights in
technical works in South Africa was perceived to be of such a serious nature that
appropriate measures had to be put in place. Government Notice 704 of 1987104
repealed Proclamation No R2565 of 22 December 1978 and imposed certain
restrictions on the principle of reciprocity. The protection of functional artistic
works of foreign origin was made subject to the principle of reciprocity in art 2
________________________

95 1985 4 SA 882 (C). See also Klep Valves v Saunders Valve Co; Harnischfefer Corporation v Appleton.
96 See s 1(1)(iii)(c) of the 1978 Act as amended by the 1983 Act.
97 Bosal Afrika v Grapnel 884H.
98 Bosal Afrika v Grapnel 885E.
99 Bosal Afrika v Grapnel 885I-J.
100 Bosal Afrika v Grapnel 886B-C.
101 Bosal Afrika v Grapnel 887A-B.
102 1987 4 SA 660 (W).
103 Insamcor 662G-H.
104 Government Gazette 10947 of 25 September 1987.
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of the Notice. As was explained above, this provision was deemed necessary due
to the exploitation and misuse of the provisions of s 15(3A) by foreign litigants
who enforced copyright in functional artistic works, which copyright they did
not enjoy in their respective countries.105 The notice provides that the provisions
of the 1978 Act shall apply in the case of a country specified in Schedule 1106 in
relation to artistic works first published in one of those countries as they apply in
relation to artistic works first published in the Republic,107 subject to a
reciprocity provision.108
The copyright protection which works of foreign origin enjoyed in South
Africa for three-dimensional reproductions of industrial designs with a utilitarian
purpose was restricted to the same extent as those rights which South Africans
enjoyed in other member countries of the Berne Convention. It was noted that
the individual member countries of the Berne Convention have the right to
determine the extent to which their copyright laws should apply to works of
applied art, industrial models and models.109 The press release concluded with
the observation that most Western countries, including Britain, Canada, Germany
and the USA, did not afford unqualified copyright protection to industrial models
as copyright works. Accordingly, the authors of industrial models of South
African origin have not enjoyed such wide protection in other countries as
foreign authors have enjoyed in South Africa. This resulted in an imbalance
which Notice 704 of 1978 sought to eliminate.110
7 COPYRIGHT AMENDMENT ACT OF 1988
The Copyright Amendment Act of 1988111 repealed the provision in s 15(3A)(a)(i)
and (b) with retrospective effect as of 25 September 1987. The effect of this
amendment was that copying of an authorised reproduction of a three-dimensional artistic work primarily having a utilitarian function was permissible with
immediate effect. Prior to this amendment such copying would only be permitted
________________________

105 See the unpublished press release issued by the then Deputy-Minister of Economic
Affairs and Technology “Copyright Act” in 1987 and circulated to interested members of
the public by the then Registrar of Patents, Copyright, Trade Marks and Designs. The
press release explained the rationale behind Notice 704 of 1987. The press release noted
that Notice R2 565 of 22 December 1978 extended copyright protection to other members
of the Berne Convention. However, wider copyright protection was afforded within the
Republic than that which South African authors enjoyed in those countries. The aim of
Notice 704 of 1987 was to bring the situation in which South Africa found itself, into
equilibrium.
106 These are the Berne Convention countries.
107 See s 2 of Notice 704 of 1987.
108 “Provided that copyright in a sound recording, a published edition or an artistic work such
as is referred to in section 15(3A) of the Act shall subsist only to the extent that protection
in the nature of or related to copyright is granted under the laws of its country of origin in
respect of such a work first published in the Republic or made by a qualified person
referred to in section 3(1) of the Act (hereinafter referred to as a “South African work”)
and such a work shall not enjoy any wider protection by virtue of this proclamation than
is enjoyed in its country of origin by a South African work of the same description.”
109 Deputy-Minister of Economic Affairs and Technology Press Release “Copyright Act”
(1987).
110 Ibid.
111 Copyright Amendment Act 13 of 1988.
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ten years after the end of the year in which authorised reproductions of the work
had been distributed to the public, or at the end of 1993, whichever was the later.
The purpose of the 1988 Amendment Act was exactly the same as that of
Government Notice 704 of 1978. The wording of the memorandum on the
objects of the Copyright Amendment Bill, 1988112 is almost identical to that of
the press release113 that was issued subsequent to the promulgation of Government Notice 704 of 1987. It was again noted that individual members of the
Berne Convention had the right to determine the extent to which their copyright
laws would apply to works of applied art, industrial models and models. It was
noted that other than South Africa, countries do not provide comprehensive
copyright protection to works of industrial design.
Section 23 of the Act contains the provisions on copyright infringement. There
are two types of copyright infringement, namely direct infringement and indirect
infringement. Infringement is direct where the infringer commits any of the acts
specifically designated in the Act as such, the doing of which, or the authorisation of which, in relation to the particular category of work is the sole prerogative of the copyright owner.114 An infringement of copyright is indirect where the
infringer, although not actually committing any of the acts so designated, still
knowingly does something to further the commission of any of these acts.115
Since the 1988 Copyright Amendment Act came into effect, copyright infringement of an artistic work of primarily a utilitarian nature will only take place
where a two-dimensional reproduction, or the original drawing or prototype of
an artistic work which primarily has a utilitarian function is copied, either in
two-dimensional or three-dimensional form. The copyright protection of functional artistic works therefore turns on a few key phrases in s 15(3A)(a), namely
“three-dimensional reproduction”, “primarily of a utilitarian nature”, and “made
by an industrial process”.116
The interpretation of the meaning of a work which is “primarily of a utilitarian
nature” is pivotal to the copyright protection of industrial designs. The Act
provides no guidance to the interpretation of this phrase. It has been proposed
that a work which is primarily utilitarian may be contrasted with a work which is
primarily ornamental.117 In the Bress Designs case counsel for the applicant
averred that s 15(3A)(a)(ii) did not apply, as the applicant’s purpose in creating
the sofa was aesthetic and not utilitarian. The court held that the proper test to
determine whether a work is primarily of a utilitarian nature is an objective test
and that the intentions of the maker or buyer are irrelevant.118 The court took the
view that the subjective intentions of the creator of the work should be
disregarded to avoid legal uncertainty.119 The court was of the opinion that the
main purpose of the work, objectively seen, was the test to be applied. Therefore
________________________

112 See the Copyright Amendment Bill B88 (GA) 5.
113 Deputy-Minister of Economic Affairs and Technology Press Release “Copyright Act”
(1987)..
114 See s 23(1).
115 See s 23(2) and (3).
116 Bress Designs v GY Lounge Suite Manufacturers 1991 2 SA 455 (W).
117 See Fellner The Future of Legal Protection for Industrial Designs (1985) 172.
118 Bress Designs v GY Lounge Suite Manufacturers 470B.
119 Bress Designs v GY Lounge Suite Manufacturers 466F.
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a sofa, however appealing aesthetically, remained an article of furniture used to
sit on and would be bought and sold for that purpose.120 The court also said that
just as the intentions of the maker of the work were irrelevant, so was the
purpose of the work for which a particular buyer might buy it.121 Although the
court proposed an “objective test” to determine whether a work was primarily of
a utilitarian nature, it also conceded that judicial adjudication of the artistic
merits or artistic quality of a work should be avoided.122
The test to determine whether there has been copyright infringement of a work
in the form of reproduction or adaptation is a question of fact. This question must
be answered in two stages, namely an objective test to determine whether there is
an objective similarity between the copyright work and the alleged infringing
work,123 and a subjective test to determine whether there is a causal connection
between the two works.124
The “objective similarity” between the original work and the alleged infringing work may be judged in view of prior art. A causal connection between the
original work and the allegedly infringing work can either be direct or indirect.
The causal connection would therefore be direct where the infringer consciously
reproduced the original work, and indirect where he subconsciously reproduced
the work. The causal connection may be established through evidence125 or it
may be evident from the works themselves.126
The objective and subjective test came under discussion in two recent cases. In
E I D Parry (India) v Vaal Sanitaryware127 the copyright infringement of a toilet
pan was at issue. It was common cause that the toilet pans were three-dimensional artistic works having primarily a utilitarian function. The respondent alleged
that the appellant obtained possession of its moulds for its pans and used them to
produce its own pans, thereby infringing its copyright. The appellant contended
that s 15(3)(A) of the Copyright Act provided that copyright shall not be infringed where three-dimensional reproductions were made from authorised
reproductions having primarily a utilitarian nature. This case turned on the
question whether the authorised three-dimensional reproduction of the work or
the mould itself was used for the copying.
________________________

120 Bress Designs v GY Lounge Suite Manufacturers 471I-J.
121 Bress Designs v GY Lounge Suite Manufacturers 470B.
122 Bress Designs v GY Lounge Suite Manufacturers 466G-H; See Pistorius “The Trendy
Sofa – A Useful Object or a Work of Art?” 1992 SA Merc LJ 91-97; “Die Outeursregbeskerming van Funksionele Artistieke Werke – Die Problematiek van Funksionaliteit
versus Estetika” 1993 SA Merc LJ 190-206.
123 See Galago Publishers v Erasmus 1989 1 SA 276 (A) 280; Jacana Education v Frandsen
Publishers 1998 2 SA 965 (SCA) 972; Dexion Europe v Universal Storage Systems 2003
1 SA 31 (SCA) 36.
124 See Bosal Afrika v Grapnel 408B-C; Juta v De Koker 1994 3 SA 499 (T).
125 See Schultz v Butt 1986 3 667 (A) at 676.
126 In a case concerning the copyright infringement of a compilation of names, addresses and
telefax numbers (Fax Directories v SA Fax Listings 1990 2 SA 164 (D)) the evidence of
infringement was based entirely on the presence of fictitious entries and typographical
errors common to both works concerned. The court commented that the presence of the
fictitious entries and identical typographical errors “made the copying stand out like a
sore thumb” (456A).
127 728 JOC (T).
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The question of fingerprints, namely the identifying marks of each particular
moulder, was important in this case.128 The fingerprints were of an arbitrary and
idiosyncratic nature. Evidence was led before the court that a model produced by
hand bore the individual fingerprints of the modeller in question and that the
probabilities of one hand model appearing identical to that produced by hand by
another modeller are so slim as to be non-existent.129 The court held that the
process of reverse engineering would not produce identical or closely identical
fingerprints to those found on the appellants’ pans.130 The court thus held that
the pans were not produced by reverse engineering but that the original mould
was copied which fell outside the scope of the exception and copyright was thus
infringed. The “fingerprints” thus satisfied both the objective and subjective tests.
This decision turned on the specific facts of the case. It does not establish any
new general rule but it implies that the reverse engineering of a functional object
could not, and perhaps should not, result in identical derivative objects. This flies
in the face of the objective of the statutory exceptions to artistic copyright protection, namely to curtail the copyright protection of functional artistic works
that have been exploited industrially. Furthermore, technological advances, such
as laser technology, may enable a third party to make a perfect copy of an
authorised reproduction, including the “fingerprints” of a hand-made tool. The
fact that this would mean that it would fall foul of the objective test is of no
concern, as s 15(3)(A) is a statutory exception to copyright protection.
In Dexion Europe v Universal Storage131 the copyright infringement of a racking system, namely an artistic work having a primarily utilitarian function, was
at issue. The court a quo rejected the copyright infringement claim based inter
alia on a finding that the tooling was not a three-dimensional reproduction of the
tooling but an authorised reproduction of the original drawing. On appeal, the
Supreme Court of Appeal overturned the ruling of the court a quo. The court first
stated that copyright in a technical drawing was not infringed by a threedimensional version of the drawing which had no casual connection to the
drawing.132 Copyright in the drawing was also not infringed if it was reproduced
from an authorised reproduction through reverse engineering.133 The court noted
that the use of the original work’s tools to make one’s own version of the work
or by copying the tools to make one’s own tools to make one’s version of the
work amounted to the “indirect infringement” of the original work.134 The court
erred seriously by referring to “indirect infringement” instead of “indirect copying”.135 This error aside, the court held that it had to accept the undisputed
evidence that the footplate (the authorised reproduction) was used to create the
tooling for the reproduction. The court noted that circumstantial evidence, such
________________________

128
129
130
131
132

E I D Parry 728D-E.
E I D Parry 728B-D
E I D Parry 737.
2003 1 SA 31 (SCA).
Dexion Europe v Universal Storage 36C-D The use of the word “version” was unfortunate, because if the three-dimensional work was a “version” of the drawing, the causal connection existed by definition.
133 Dexion Europe v Universal Storage 36D.
134 Dexion Europe v Universal Storage 36E-F. Here the court likened the tools to the negatives of a photograph. Making a photo from the negatives infringed the copyright in the
photo.
135 See Dexion Europe v Universal Storage 36 H and 37G.
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as the fact that the original tooling was still in the respondent’s possession, and
the fact that the same toolmaker was used,136 did not dispel this finding.
8 COMMENTS
South Africa has now completed the full circle from exhaustive copyright
protection for functional artistic works under the Copyright Act of 1916, to the
present situation where limited copyright protection, even for the aesthetic elements of such works, exists. The 1978 Copyright Act extends copyright protection to drawings of a technical nature as well as to all works of craftsmanship,
irrespective of such works’ artistic or technical quality.137 The question that begs
an answer is whether South Africa is fulfilling its obligations under the Berne
Convention. Article 7(4) of the Berne Convention138 provides that “applied art”
must be protected for 25 years in so far as such works enjoy copyright protection
as artistic works. South African copyright law provides for copyright protection
of the original artistic work for the full copyright term, but copyright infringement seldom takes place by the copying of the original work and was, in any
event prior to E I D Parry (India) v Vaal Sanitaryware139 case, almost impossible
to prove.140
The phrase “works of craftsmanship” does not imply that works which were
created by a mechanical process are excluded from copyright protection.141
Section 15(3A)(a)(ii) of the 1978 Copyright Act confirms the inherent qualification for copyright protection of artistic works whether they are in two or three
dimensional form, as well as works created by an industrial process.142 Herein
lies an important and fundamental difference between the copyright protection of
industrial articles in South Africa and the rest of the world. The classification of
works according to their function143 is more akin to the position in the United
States than in Europe.144
Policy considerations are of paramount importance in managing the interface
between design and copyright protection of works of applied art. It is of the
utmost importance that the correct balance should be obtained which on the one
hand, must be sufficient to act as an incentive to innovation, but, on the other
hand, must not cause the stifling of competition or prevent the wider use of
________________________

136 The Dexion Europe v Universal Storage court noted at 36I that no reliance was placed on
subconscious copying.
137 See s 1(a) of the Copyright Amendment Act 66 of 1983 and s 1 of the Copyright Amendment Act 125 of 1992.
138 The Berne Convention as revised in Paris on 24 July 1971.
139 728 JOC (T).
140 Fellner The Future of Legal Protection for Industrial Designs 172. This statement is only
supported with caution. It should be noted that in the US the aesthetic features of a useful
article may enjoy copyright protection as an artistic work, provided that the aesthetic
elements of the work may be conceptually separated from the utilitarian elements.
141 Kambrok Distributing v Haz Products WLD 24 Dec 1986 (case no 21810/84, unreported)
50-51.
142 Contra Van der Merwe “Do Designs also Qualify in Substance for Artistic Copyright
Protection?” 1991 SALJ 656 663.
143 Dean “Copying Industrial Products - Part I Protection under Copyright” 1990 Businessman's Law 159 172.
144 Fellner The Future of Legal Protection for Industrial Designs 172.
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technology.145 The principles of a free market and active competition146 are considered to be both socially and economically desirable.
The principle that an artistic work is eligible for copyright protection irrespective of its artistic quality should be retained. The artistic merit or quality of a
work is not the proper subject-matter for judicial scrutiny. The definition of art is
no easy task, as evidenced by the challenge that avant-garde works of art poses
to aesthetics.147 However, only the features of an artistic work which primarily
serve a utilitarian function should be open to reverse engineering. A rich source
of precedents for distinguishing between the functional features and features
which appeal to and are judged by the eye has been established in design law.148
The cross-pollination of this principle would have rendered a coherent and
workable solution to the vexing question of curbing the copyright protection of
utilitarian works of art.
The objectives of the series of amendments to the Copyright Act149 were
simply to neutralise or counter-act the far-reaching effects of the “imported”
doctrine of indirect copying. These amendments were implemented in response
to case law and were an attempt to curb the flood of litigation. The present
provisions of s 15(3A) are not acceptable, because the utilitarian nature of the
work as a whole effectively terminates its eligibility for copyright protection.
This exclusion discards the copyright protection of any artistic elements which
may conceptually be separable from the utilitarian work as such, together with
the technical or utilitarian aspects of the work. This is contrary to the policy
considerations which underlie copyright protection, namely the protection of the
original skill and labour of the author. Economic considerations were also not
taken into account in the legislature’s attempt to address this issue.
The outcome of the latest copyright cases dealing with this issue in South
Africa turned on the methods employed to effect reverse-engineering and not on
the original objectives that underlie the curtailment of copyright protection of
these works. The object of this curtailment of copyright protection is to curb the
________________________

145 Richard “Industrial Design Protection: The UK Initiative” 1990 Canadian Intellectual
Property Review 250 257.
146 This has been described as the lifeblood of commerce. See Van Heerden & Neethling
Unlawful Competition (1995) 1.
147 Snyman “Kan ’n Mens dit Ooit Kuns Noem? Oor Die Probleem van ’n Definisie van
Kuns” 1991 Acta Academica 1 4-5.
148 One of the first cases that dealt with the exclusion of functional features from design
registration was Allen-Sherman-Hof v Registrar of Designs 1935 TPD 270 in which the
registrability of functional designs was examined. The applicant sought to register a
design applied to a rubber impeller for a centrifugal pump. His design application was
refused by the Registrar of Designs, based on the ground that the design of the article was
imposed on the designer by the choice of material (272). Furthermore, the shape of the
design as applied to the article was necessarily determined by its function. The court held
that in deciding the question whether such purely functional designs are registrable,
regard should be had to the following: “. . . whether that which is desired to register is
something which can be treated as a design appealing to the eye, or whether the shape is
obviously nothing more than part and parcel of the function without any appeal to the eye
as a design, in which case there should be no registration” (273-274); Also see Xactics v
Tailored Containers 1971 2 SA 562 (C); Swisstool Manufacturing v Omega Africa
Plastics 1975 4 SA 379 (W); Amp v Utilux 1972 RPC 103.
149 Refer to the amendments which were enacted in 1983, 1987 and 1988 discussed ante.
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copyright protection of functional artistic works made by an industrial process.
No enquiry is made as to the scale of industrial activity or number of reproductions. Any mechanical process is regarded as an industrial process.
The South African legislature has, for most part of this century, been
following the lead of the United Kingdom in applying copyright and design law
to works of applied art. Shortly before the United Kingdom finally verged on its
laudable and workable solution to the vexed design/copyright problem, South
Africa decided to opt for its own unique solution to the design/copyright enigma.
This amazing sequence of events reads like a dramatic play. The first act, scene
one, opens where the South African courts are following the United Kingdom’s
precedent in the “morass of allowing copyright protection for functional
items”150 in applying the doctrine of indirect copying to technical drawings. In
the second scene, litigants from Convention countries such as Germany and
America, where reciprocal protection is lacking, are flooding our courts with
copyright-infringement actions based on indirect copying. The plot thickens as
the South African legislature limits the copyright protection of works of applied
art to a ten-year period in response to the enthusiastic litigation. In act two the
drama reaches a climax as South Africa suffers in a suffocating strangle-hold of
divestment and sanction campaigns. Then the copyright protection is first made
reciprocal, whereafter it is completely abolished. The curtain falls . . .

________________________

150 See Richard 1990 Canadian Intellectual Property Review 261.
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INTRODUCTION

1 1 Section 118 of the Local Government: Municipal Systems Act and the
situation where property is sold at an execution sale
Section 118 of the Local Government: Municipal Systems Act1 governs the situation where clearance certificates on immovable properties (other than sectional
title units) are issued. Section 118(1) provides that a Registrar of Deeds may not
register the transfer of immovable property except on production of a certificate
issued by the municipality in which area that property is situated certifying that
all amounts due in connection with that property for municipal service fees,
surcharges on fees, property rates and other municipal taxes, levies and duties
during the two years preceding the date of application for the certificate have
been fully paid. This means that an owner of an immovable property is not
authorised to sell his property unless the appropriate municipality has issued a
clearance certificate stating that all the amounts due in connection with the
property concerned, including rates, taxes and municipal service charges have
been paid. Furthermore, s 118(2) provides that, where the transfer of immovable
property is by a trustee or a liquidator of an insolvent estate, the provisions of
s 118 are subject to s 89 of the Insolvency Act.2 In addition to this, s 118(3) also
provides that an amount due for municipal service fees, surcharges on fees,
property rates and other municipal taxes, levies and duties is a charge upon the
property, and enjoys preference over any mortgage bond registered against the
property.
In BOE Bank Ltd v City of Tshwane Metropolitan Municipality,3 the Supreme
Court of Appeal held that in the event of an execution sale of a mortgaged
immovable property, municipalities were not only allowed to claim the municipal debts owed on the property during the two years preceding the date of
application for the clearance certificate in terms of s 118(1) of the Municipal Systems Act, but in terms of s 118(3) they were also allowed to claim any municipal
debts, provided they had not prescribed, owed during any period predating the
________________________

1 Act 32 of 2000 (hereafter the “Municipal Systems Act”).
2 Act 24 of 1936 (hereafter the “Insolvency Act”).
3 2005 4 SA 336 (SCA). For a full discussion of this case see Kelly-Louw “Selling or
Leasing Property? Beware of Municipal Debts! A Note in Two Parts (Part I)” 2005 SALJ
557 566-569.
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two-year period preceding the date of application for the certificate. Furthermore,
the Court also found that the only plausible interpretation of s 118(3) was that it
was an independent self-contained provision4 which did not require the incorporation of the time limit in s 118(1) to make it comprehensible or workable.
Therefore, s 118(3) was not subject to the time limit contemplated in s 118(1).5
For that reason when it came to s 118(3) it did not matter when the municipal
debts became due, as the amounts of all municipal debts were added up to
become one composite amount secured by a single charge which ranked above
all mortgage bonds held over the same property.
It follows that in terms of s 118(1) no immovable property may be transferred
unless a clearance certificate is produced to the Registrar of Deeds that certifies
full payment of the municipal debts that have become due during a period of two
years before the date of application for the clearance certificate. Any amount due
for municipal debts (ie not limited by the aforementioned period of two years)
that have not prescribed, is secured by the property and, if not paid and an
appropriate order of court is obtained, the property may be sold in execution and
the proceeds of the sale will first be applied in payment of all the municipal
debts. First, the proceeds of the sale will be used to pay all the municipal debts
which have not prescribed, in full. In the second place, only after the satisfaction
of such debts will the surplus, if any, be available for payment of the debt
secured by a mortgage bond(s) over the property.
1 2 Section 89 of the Insolvency Act and the situation where property is
sold at an insolvent sale
However, in BOE Bank v City of Tshwane, the Supreme Court of Appeal was
concerned with the transfer of a mortgaged immovable property that had been
sold at a normal sale in execution. The case did not deal with the situation where
a mortgaged property was sold at an insolvent sale. The position would have
been different if a trustee or a liquidator of an insolvent estate were to transfer
the sold property, because s 118(2) of the Municipal Systems Act provides that
the provisions of s 118 must be applied subject to s 89 of the Insolvency Act.
This means that in the event of insolvency the period for which municipal debts
may be claimed in terms of s 118 will be somewhat limited by s 89 of the
Insolvency Act and the rights of bondholders will be slightly better protected.6
Section 89 of the Insolvency Act provides that a bondholder (a secured
creditor) has the right to be paid out from the proceeds of the immovable
property over which he holds a mortgage bond, only after certain defined
expenses (often called administration costs or s 89 costs) have been paid.7
________________________

4 Para 8.
5 Para 11.
6 For a full discussion of s 89 of the Insolvency Act read with s 118 of the Municipal
Systems Act, see Kelly-Louw “The Preferential Right of the Local Government or the
Body Corporate Above that of the Mortgage Bondholder During Insolvency Proceedings”
2004 Speculum Juris 168.
7 A company or close corporation unable to pay its debts and an individual whose estate has
been sequestrated is in an identical position in respect of secured creditors. In such
instances the relevant sections of the Insolvency Act also apply to the winding-up of
companies and close corporations unable to pay their debts. See s 399 of the Companies
Act 61 of 1973 and s 66 of the Close Corporations Act 69 of 1984.
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Section 89(1) provides that any costs which are incurred to maintain (for
example, the painting of buildings), conserve (for example, the payment of
security guards appointed to protect the property) and realise (for example,
municipal service fees) the property must be paid out of the proceeds of that
property, if sufficient. But if the proceeds are insufficient and the property is
subject to a special mortgage bond, the deficiency must be paid by the
bondholder who proved a claim against the insolvent estate and who would have
been entitled in priority to other persons to payment if the proceeds had been
sufficient to pay the costs. Section 89(1) also provides that the following expenses form part of realisation costs: the trustee’s or liquidator’s fee; a pro rata
portion of the Master of the High Court’s fees; and a pro rata portion of the
premium of the bond of security.
In addition to this, s 89(1) furthermore provides that the arrear “taxes” two
years preceding the date of sequestration or liquidation owed on the immovable
property, plus the interest and penalties on these arrears up until the transfer of
the property out of the insolvent estate, form part of the costs of realisation of the
property. This means that the municipality does not have to prove a claim for this
preferential claim of arrear municipal taxes two years preceding the date of
sequestration or liquidation, plus the interest and penalties on these arrears up
until the transfer of the property. However, if the taxes are in arrears for a period
of more than two years preceding the date of sequestration or liquidation, the
amount owing prior to the two-year period will only grant the municipality a
concurrent claim, which it will, however, have to prove against the insolvent
estate and for which it will rank together with any other concurrent creditors.
Section 89(5) of the Insolvency Act defines “tax” in relation to immovable
property as “any amount payable periodically to the State or for the benefit of a
provisional administration or to the body established by or under the authority of
any law, if that liability is an incident of the ownership of that property”.
Furthermore, s 89(4) provides that notwithstanding the provisions of any law
which prohibits the transfer of any immovable property unless any tax as defined
in subsection (5) due thereon has been paid, that law will not debar the trustee or
liquidator of an insolvent estate from transferring any immovable property in that
estate for the purpose of liquidating the estate, if he has paid the tax which may
have been due on that property in respect of the periods mentioned in subsection (1) (in other words, arrear taxes two years preceding the date of sequestration or liquidation, plus the interest and penalties on these arrears up until the
transfer of the property out of the insolvent estate) and no preference will be
accorded to any claim for such a tax in respect of any other period. Therefore, if
an amount owed falls within the definition of “tax” in terms of s 89(5) it has to
be paid as part of the administration costs (s 89 costs).
After the payment of these administration costs (s 89 costs), the balance of the
proceeds of the sale is applied in the payment of the claims of the bondholders in
order of their preference. Normally mortgage bonds rank according to the date of
registration of the bonds, unless an agreement to prefer one bond above another
was registered in the Deeds Office. For instance, where the property is subject to
two mortgage bonds, the proceeds will first be applied in the payment of the s 89
costs. Thereafter, the surplus, if any, will be applied in the payment of the first
bondholder’s claim, plus interest, and then in the payment of the second
bondholder’s claim plus interest, if there are sufficient funds. After all the
secured claims are paid in full, the balance, if any, is transferred to the free
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residue account for distribution amongst the other preferent and concurrent
creditors.
In City of Johannesburg v Harry Kaplan NO8 the Supreme Court of Appeal
recently dealt with a case where a mortgaged immovable property was sold
during insolvency proceedings. In this case, the Court held that where a
liquidator (or trustee) sells a mortgaged property during insolvency proceedings,
all outstanding municipal debts owed on that property will take preference above
the amount owed to the bondholder, irrespective of the time period before
liquidation (or sequestration) for which they are owed; and that the period for
which municipal debts may be claimed in terms of s 118(3) can only be limited
as provided for in s 89 of the Insolvency Act and by the law of prescription.
2

CITY OF JOHANNESBURG V HARRY KAPLAN

2 1 The facts and the issues
The municipality appealed against an order made by the court a quo in the
Witwatersrand Local Division.9 The respondents in the appeal10 were, respectively, the liquidator of a liquidated close corporation that owned immovable
property in the appellant municipality’s jurisdictional area; and the bank that
held a participation mortgage bond over the close corporation’s property. The
liquidator had from the outset abided by the judgment of the court.
After the close corporation was placed into liquidation, the liquidator later sold
the mortgaged property of the close corporation for R700 000. To enable the
liquidator to effect transfer of the sold property, he requested the municipality to
issue a clearance certificate in terms of s 118(1) of the Municipal Systems Act. It
was common cause that at the time the certificate was requested, there were large
amounts owed to the municipality for service fees, property rates and various
other charges in connection with the property. In the certificate the municipality
indicated that a total amount of R855 644.43 was owed to the municipality. The
certificate showed that an amount of R386 239,72 was owed to the municipality
for the two-year period preceding the date of application for the clearance
certificate (ie period provided for in s 118(1)), whilst the balance of R469 404,71
remained owed for an unidentified period of time predating the two-year period
provided for in s 118(1). When the liquidator came to transfer the immovable
property out of the insolvent estate he first paid the arrear municipal debts
(which included property rates, service charges, basic charges and sundry services) to the municipality as he was obliged to do in terms of s 118(1), in order
to obtain the clearance certificate (ie debts due for the two-year period preceding
the date of application for the certificate). After that payment, an amount of
R469 404,71 remained owed to the municipality in respect of municipal debts
that had became due for an unidentified period of time predating the two-year
period provided for in s 118(1) (ie the period before the two-year period covered
by the certificate). The outstanding amount owed to the bank was R1 231 823,08,
including interest.
________________________

8 2006 SCA 45 (RSA) (hereinafter cited as Kaplan (SCA)).
9 See City of Johannesburg v Kaplan NO 2005 2 All SA 25 (W) (hereinafter cited as Kaplan
(WLD)). For a full discussion of the decision of the court a quo see Kelly-Louw 2005
SALJ 562-566.
10 See Kaplan (SCA) para 4.
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In the court a quo the municipality sought a declaratory order, declaring that
all municipal amounts due to it in connection with the sold property for a period
in excess of the two-year period provided for in s 118(1) of the Municipal Systems Act constituted a charge upon the property in terms of s 118(3) which
enjoyed preference, in the distribution of the proceeds derived from the sale of
the property, over the rights flowing from the mortgage bond registered against
the property in favour of the bank.11
The main issue for determination by the court a quo was whether the amount
of R469 404,71, which was the balance which remained owing to the municipality after the deduction of the amount outstanding in respect of the two-year
period (ie R386 239.72) provided for in s 118(1), enjoyed preference over the
amount owing to the bank. This required an interpretation of s 118, particularly
of s 118(3).12 Therefore, the main question that had to be answered was whether
the words “an amount” as used in s 118(3) should be limited to those amounts
referred to in s 118(1), or whether these words also included amounts that fell
outside the two-year period provided for in s 118(1).13
The court a quo (per Stockwell AJ) stated that if the words “an amount” as
used in s 118(3) also included amounts falling outside the two-year period, it
would then also further be required to consider whether the provisions of s 89, in
particular s 89(4) and s 89(5) of the Insolvency Act, would have any effect on
the preference conferred on the municipality in terms of s 118(3).14
In the end, the court a quo was of the view that the words “an amount” as used
in s 118(3) should be restrictively interpreted to only include those amounts dealt
with and which fell under s 118(1).15 In other words, the court a quo found that
only those municipal debts due for the two-year period provided for in s 118(1)
constituted a charge upon the property in terms of s 118(3) and which enjoyed
preference, in the distribution of the proceeds derived from the sale of the property, over the rights flowing from the mortgage bond registered against the property in favour of the bank. Therefore, the court a quo dismissed the application
on the ground that the time limit of two years imposed in s 118(1) also applied to
municipal debts secured under s 118(3) and the municipality was therefore
debarred from claiming any preference over the bank’s bond beyond that period.
In light of the conclusion that the court a quo reached, it was held that it was
unnecessary to further consider the bank’s alternative argument that the provisions of s 89, in particular s 89(4) and s 89(5) of the Insolvency Act, would have
an effect on the preference conferred on the municipality in terms of s 118(3) of
the Municipal Systems Act.16
However, in its appeal, the municipality again contended that all municipal
amounts due to it in connection with the sold property in respect of municipal
service fees, surcharges on fees, property rates and other municipal taxes on the
property, for a period in excess of the two-year period provided for in s 118(1) of
the Municipal Systems Act constituted a charge upon the property in terms of
________________________

11
12
13
14
15
16

Kaplan (WLD) 27d-e.
Kaplan (WLD) 25h-i and 28a-e.
Kaplan (WLD) 26a-b; and 28e-f.
Kaplan (WLD) 28f-g.
Kaplan (WLD) 35d.
Kaplan (WLD) 35i-j.
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s 118(3) which enjoyed preference, in the distribution of the proceeds derived
from the sale of the property, over the rights flowing from the mortgage bond
registered against the property in favour of the bank. The main issue in the
appeal was whether or not the municipality’s preference that existed in terms of
s 118(3) of the Municipal Systems Act ranked above the preference the bondholder (bank) had in terms of its participation mortgage bond.
The bondholder, in an attempt to defend the order of the court a quo, contended that s 118(2) of the Municipal Systems Act subjected the municipality’s
claims to the terms of s 89(4) of the Insolvency Act and that the consequence of
this was that the municipality’s preference would be limited to a period of two
years preceding the date of liquidation. However, as already mentioned, the court
a quo did not find it necessary to express an opinion on this contention.17 In the
appeal, though, the bondholder argued that s 118(3) did provide security for
municipal debts. But because it was not subject to a time limit under ordinary
circumstances, once there was a sequestration or liquidation, a two-year time
limit was imposed by virtue of the concluding words of s 89(4), namely that “no
preference shall be accorded to any claim for such a tax in respect of any other
period” (ie a period exceeding two years immediately preceding the date of the
liquidation).18
The municipality, on the other hand, argued that the whole context of s 89 was
concerned, as the sidenote to the section suggested, with costs to which securities
were subjected to, and that the provision in question, namely s 89(4), had no
bearing upon the municipality’s claim for payment of the municipal debts.19
2 2 The judgment
2 2 1 Section 89(4) only limits the time period for municipal debts described in
s 118(3) that qualify as taxes within the meaning of “tax” as defined in
s 89(5)
The Supreme Court of Appeal in City of Johannesburg v Harry Kaplan held that
the ground on which the court a quo relied to dismiss the application – namely
that the time limit of two years imposed in s 118(1) also applied to municipal
debts secured under s 118(3) and the municipality was therefore debarred from
claiming any preference over the bank’s (bondholder’s) bond beyond that period
– to be unsustainable. As authority for this, the Supreme Court of Appeal
referred to one of its previous cases (decided before this appeal), namely BOE
Bank v City of Tshwane referred to earlier, where it had found (in a case that did
not involve a liquidation or insolvency) that the only plausible interpretation of
s 118(3) was that it was an independent self-contained provision not subject to
the time limit contemplated in s 118(1). The bondholder in City of Johannesburg
v Harry Kaplan did not challenge the correctness of that previous judgment
made by the Supreme Court of Appeal.20
The parties before the Supreme Court of Appeal concentrated on the terms of
ss 118 and 89, without giving regard to their historical context. The Court on the
________________________

17
18
19
20

Kaplan (SCA) para 9.
Kaplan (SCA) para 10.
Kaplan (SCA) para 11.
Kaplan (SCA) para 8.
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other hand, was of the view that it was necessary to examine the origins of s 118
of the Municipal Systems Act and s 89 of the Insolvency Act, in order properly
to understand their working and purpose.21
The Court stated that the principal elements of s 118 of the Municipal Systems
Act were an embargo provision with a time limit (s 118(1)), a security provision
without a time limit (s 118(3)), and a provision located between the two (s 118(2))
which subjected the provisions of s 118 as a whole to the terms of s 89 of the
Insolvency Act.22 The Court found that the inclusion of s 89(4) into the Insolvency Act was necessary in order to inform creditors and trustees (or liquidators)
of the rights and obligations attaching to the realisation of immovable property in
an insolvent estate, so that there would be no doubt as to what the trustee (or
liquidator) had to pay before being permitted to transfer the property and what
statutory restraints and claims would attach to the proceeds after transfer. In this
way, the limits of the costs of realisation of such property (in the context of
s 89(1)) were also determined. Therefore, the purpose of s 89(4) was to limit the
amount of arrear tax (as defined in s 89(5)) that could be claimed in an insolvent
estate to a period of two years prior to the date of liquidation (or sequestration),
plus interest and penalties payable on these arrears up until the transfer of the
property.23
The Court stated that s 89(4) only limited the time period for municipal debts
described in s 118(3) that qualified as taxes within the meaning of “tax” as
defined in s 89(5). It did not also limit the preference conferred by s 118(3) in
favour of all the other municipal debts, for instance municipal service fees or
sundry services charges. In other words, after sequestration or liquidation those
municipal debts that did not constitute “taxes” within the meaning of s 89(5)
continued to attract the benefits of s 118(3) (ie form charges upon the property)
without being affected by s 89 of the Insolvency Act, and the municipality would
have preference over the bondholder in respect of such amounts.24 It is thus clear
that the nature of the municipal amounts claimed in terms of s 118(3) is of the
utmost importance in insolvency proceedings. Accordingly, the Court disagreed
with the municipality’s argument that the purpose of s 89(4) was limited to the
regulation of the costs to which securities were subjected to in insolvency and
that it had no bearing on the operation of s 118(3).25
The Court also pointed out that the two-year period in s 89(1) of the
Insolvency Act was different from that appearing in s 118(1) of the Municipal
________________________

21 Kaplan (SCA) paras 14-15 and 18-21. For a full discussion of the predecessors of s 118(1),
see for instance s 26 of the Local Authorities Rating Ordinance of 1903 (Transvaal), which
contained an embargo provision unfettered by a time limit. See also later Transvaal
legislation (with a time limit of three years) namely: s 47 of the Local Government
Ordinance 9 of 1912; s 49 of the Local Government Ordinance 11 of 1926; and s 50(1) of
the Local Government Ordinance 17 of 1939 (Transvaal) (hereafter “the Local Government
Ordinance”). Furthermore, for a discussion of the predecessor of s 118(3) see s 50(2)(a)
(which was later replaced by s 50(3)) of the Local Government Ordinance; and for a discussion of the predecessor of s 118(2), see s 50(1) of the Local Government Ordinance.
Lastly, for a discussion of the predecessor of s 89(4) see s 88(4) of the previous Insolvency
Act (Act 32 of 1916).
22 Kaplan (SCA) para 13.
23 Kaplan (SCA) para 21.
24 Kaplan (SCA) paras 22 and 28.
25 Kaplan (SCA) para 23.
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Systems Act: two years prior to the date of sequestration or liquidation26 versus
two years preceding the date of application for a clearance certificate.27 If a
trustee or liquidator made an application for a clearance certificate the two-year
period under s 118(1) would effectively be less than the two-year period under
s 89(1), because the date of application for the clearance certificate was necessarily later than the date of sequestration or liquidation (for a better understanding see Figure 1 below). The first part of s 89(4) meant that when an embargo
period laid down in any other law (such as s 118(1)) was effectively shorter than
the two-year period in s 89(1) the first-mentioned period continued to apply after
sequestration or liquidation. So the operation of s 118(1) was not affected by
s 89(4). When, however, the embargo provision in any other law was effectively
longer than that in s 89(1) then, by reason of the provisions of s 89(4), the period
in s 89(1) would override the period in the other law.28
Figure 1:

The Court summarised the situation and stated that where a debtor had been
sequestrated or liquidated the position, would, to the extent that the municipal
debts were “taxes” within the meaning of s 89(5), (but not otherwise) be the
following:
• no property would be transferred unless the clearance certificate certified full
payment of municipal debts that have become due during a period of two
years before the date of application for the certificate;
• the preference accorded by s 118(3) in favour of the municipality over that of
a holder of a mortgage bond would be limited to claims which fell due during
the period laid down in s 89(1) (ie two years prior to the date of sequestration
or liquidation up to the date of transfer); and
________________________

26 Section 89(1) of the Insolvency Act.
27 Section 118(1) of the Municipal Systems Act.
28 Kaplan (SCA) para 24.
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• the interest charged on the secured claim of the municipality would be secured
as if it had been part of the claim.29
2 2 2 What is meant by the term “tax” as defined in s 89(5) of the Insolvency
Act?
It has been said that it is not always clear what is meant by the term “tax” as used
in ss 89(1) and 89(4), and as defined in s 89(5) of the Insolvency Act.30 Section 89(5) defines tax in relation to immovable property as any amount “payable
periodically” “in respect of that property” “to the State or for the benefit of a
provisional administration or to the body established by or under the authority of
any law”, in discharge of a liability to make such periodical payments, if the
obligation to pay an amount stems from ownership of the property (that is, “if
that liability is an incident of the ownership of that property”). However, from
this given definition of “tax” in terms of s 89(5) it is unclear whether it refers
only to property rates or assessment rates, or whether costs such as sewerage,
refuse removal, rezoning fees, sundries, and the provision of water and electricity
also fall within the ambit of the definition of “tax” as set out in the section.
These mentioned uncertainties regarding the term “tax” as defined in s 89(5)
again became apparent in City of Johannesburg v Harry Kaplan. The Supreme
Court of Appeal asked what the nature of the municipality’s claims under s 118
was in the case before it. Did they fall within the ambit of s 89(5) or not? The
Court recalled that s 89(4) placed a time limit on a preference arising from a
claim for a “tax” as defined in s 89(5) while, on the other hand, the preference
created by s 118(3) was in respect of municipal service fees, surcharges on fees,
property rates and other municipal taxes, levies and duties. No evidence was
presented to the Court to prove whether the municipal amounts claimed all fell
under either provision and the parties seemed to have regarded it as a non-issue.
The Court pointed out that there might be conflicting views on whether service
charges, basic fees and refuse removal fees were charges “periodically payable”
“in respect of” property and whether the liability to pay them was “an incident of
ownership” (using the terminology of s 89(5)). As authority for this statement,
the Court referred to Greater Johannesburg Transitional Metro Council v Galloway NO;31 Eastern Metropolitan Substructure of the Greater Johannesburg
Transitional Council v Venter NO;32 and Mkontwana v Nelson Mandela Metropolitan Municipality; Bissett v Buffalo City Municipality; Transfer Rights Action
Campaign v MEC, Local Government and Housing, Gauteng (KwaZulu-Natal
Law Society and Msunduzi Municipality as Amici Curiae).33 The Court stated
that this was, however, putting the cart before the horse. Therefore, the Court
also, rightly, referred to the case of Barnard NO v Regspersoon van Aminie,34
another decision of the Supreme Court of Appeal, where it was pointed out that
the starting point was to determine whether the claim was for a “tax” in its
ordinary sense, and only if the answer was positive to apply the restrictive
provisions of s 89(4).35 As the latter case is the only case that specifically dealt
________________________

29
30
31
32
33
34
35

Kaplan (SCA) para 27.
See Kelly-Louw 2004 Speculum Juris 170 and 175-177.
1997 1 SA 348 (W).
2001 1 SA 360 (SCA) 368J-369D.
2006 1 SA 530 (CC) paras 39-42.
2001 3 SA 973 (SCA) (2001 3 All SA 433 (SCA)) 984B-984E.
Kaplan (SCA) para 30.
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with the correct interpretation of “tax” as set out in s 89(5), a more detailed
discussion is required.
(a) Barnard v Regspersoon van Aminie – the Supreme Court of Appeal’s
interpretation of the definition of “tax” as set out in s 89(5)
The body corporate of a sectional title scheme is authorised by the Sectional
Titles Act36 to collect monies from the owners of individual units in the form of a
contribution (ie a levy). The contribution is usually applied inter alia in the
payment of rates and taxes on the property (unit), sewerage charges, refuse
removal charges and charges for the provision of a portion of the water and
electricity, for example, lights in the corridors. Section 15B(3)(a)(i)(aa) of the
Sectional Titles Act basically states that transfer of a sectional title unit cannot be
effected unless the body corporate has certified that all monies due to the body
corporate in terms of the unit concerned have been paid or provision for the
payment of it have been made. Therefore, in the case of the sequestration of the
estate of a sectional title unit owner, where levies were charged in terms of the
Sectional Titles Act, it was often unclear whether these contributions fell within
the definition of “tax” as defined in s 89(5) of the Insolvency Act.
In Barnard v Regspersoon van Aminie the question that the Supreme Court of
Appeal had to answer was whether or not the contributions payable to a body
corporate, which was established in terms of the Sectional Titles Act, could be
regarded as “tax” for the purposes of ss 89(1), (4) and (5) of the Insolvency
Act.37 This case dealt with contributions that were in arrears.
The appellant, a trustee of the insolvent estate, argued that the term “tax” as
used in ss 89(1) and (4) carried an extended (broader) definition of the normal
accepted definition given to the term “tax”, and this was apparent from the
definition given of “tax” in s 89(5). In terms of this argument, the body corporate
qualified as “a body established by or under the authority of any law” (using the
terminology of s 89(5)). Therefore, the contributions that a unit owner had to pay
periodically to the body corporate fell within the definition of “tax” as set out in
s 89(5). Accordingly, it was further argued, as the contributions constituted “tax”
as defined in s 89(5), these arrear contributions that had to be paid before transfer
of the unit could be effected, were limited to the two-year period set out in
s 89(1).38
The Court firstly looked at what the general accepted definition of “tax” was.
It found that generally the term “tax” did not include contributions made to a
juristic person, because “tax” was normally understood to mean a compulsory
payment due to a governmental institution. Secondly, the term “tax” also had
another facet that did not apply to payments made to a juristic person. It was
money that had to be paid, because a person for example carried on a business,
and which was taken into general revenue and used for general purposes; and the
person who paid received no specific services in return for his payment.39
The trustee, however, argued that the contributions payable to the body corporate, a juristic person, did not constitute a “tax” in its generally accepted
________________________

36
37
38
39

Act 95 of 1986 (hereafter “the Sectional Titles Act”).
Barnard para 5 at 979D-E; and para 20 at 982F-G.
Barnard para 21 at 983C-E.
Barnard para 25 at 984B-E, and see also the authority cited there.
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definition, but that they fell within the extended definition of “tax” as set out in
s 89(5). This argument was based on the assumption that when one interpreted
s 89(5), it became clear that the Legislature had the intention to artificially
expand the term “tax”.40
The Court did not accept the trustee’s assumption to be correct. On a proper
interpretation of s 89(5), it was clear that the Legislature wanted to give the term
“tax” a limited (narrow) definition rather than an extended one. It was clear that
it was the intention of the Legislature that some payments that would qualify as
“tax” in its general accepted definition, would not also qualify as “tax” for the
purposes of subsections (1) and (4). Section 89(5), therefore, did not pretend to
constitute an independent self-contained definition of tax. According to the
Court, the starting point of subsection (5) was that the owed payment first had to
be identified as “tax” in the general terms, before the further limiting elements of
the definition set out in the subsection could be applied. If the compulsory payment did not constitute a “tax” in the general sense, then cadit quaestio. However, if it did constitute a “tax” in the general sense, it then also had to be
established whether or not it also complied with the limiting elements of the
definition of “tax” set out in s 89(5) and only then, could it be deemed to be such
for purposes of ss 89(1) and (4).41
To have found otherwise, the Court stated, would give rise to absurd consequences. For instance, a “body established by or under the authority of any
law” could also include a commercial company. If this was true, then any periodic payments to such a company that existed because of the ownership of
immovable property, for example, monthly instalments on the sale price of goods
that were still owing to the seller-company after the transfer thereof, could also
then qualify as “tax” in terms of s 89(5) and could accordingly enjoy the protection afforded by s 89(1) in the event of insolvency. This could hardly have
been the Legislature’s intention.42
Therefore, the Court found that, according to its generally accepted meaning,
the concept of “taxes” did not include contributions to a body corporate. There
were also indications in s 89 itself that it was “taxes” in its generally accepted
sense that had been the starting point that the Legislature had had in mind. For
instance, in s 89(1) reference was made to penalties that were payable on the
intended tax. This confirmed that such a penalty could only refer to “tax” in its
generally accepted sense. Furthermore, the two categories that were specifically
referred to in s 89(5) were the State and provincial administrators, in other words
governmental institutions to whom tax in its generally accepted definition was
payable. This indicated that the third category that was referred to in subsection (5), namely “the body established by or under the authority of any law”,
should be understood to also refer to governmental institutions, like local governments or authorities (ie municipalities).43 Therefore, the Supreme Court of Appeal
found that arrear contributions were not “taxes” for the purposes of ss 89(1), (4)
and (5) of the Insolvency Act, because they were not paid to the State or a
________________________

40
41
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43

Barnard 984E-F.
Barnard 984G-I.
Barnard para 27 at 984I-985B.
Barnard para 28 at 985B-D.
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governmental institution, and therefore the two-year limitation contained in those
subsections could not be applied to the arrear contributions.44
Although not specifically relevant for purposes of this article (as the intention
is to deal specifically with immovable properties, other than sectional title units),
it is still necessary to mention that in Barnard v Regspersoon van Aminie, the
Court also found that if the transferor of a sectional title unit was insolvent, the
body corporate could have refused to issue a clearance certificate in terms of
s 15B(3)(a)(i)(aa) of the Sectional Titles Act unless all outstanding contributions
(including any legal fees incurred to collect these arrear contributions) and any
other monies due to the body corporate had been paid in full. The Supreme Court
of Appeal in both the Barnard v Regsperson van Aminie case and the Nel NO v
Body Corporate of the Seaways Building case45 interpreted s 15B(3)(a)(i)(aa) of
the Sectional Titles Act as creating a preferential right in favour of the body
corporate above that of the mortgage bondholder of a sectional title unit during
insolvency proceedings. It follows that if a sectional title unit owner is sequestrated, the trustee will not be able to transfer the unit to a third party, unless all
the outstanding contributions and other monies due to the body corporate have
been paid in full.
It should also further be mentioned here that not all contributions that are
payable to a body corporate will necessarily also include the payment of rates
and taxes, sewerage charges, refuse removal charges or municipal services charges
supplied to an individual unit. It is becoming more common that contributions
only include general maintenance charges of the common property, general
security charges and that portion of municipal services charges supplied to the
common property; for example, general lights in driveways, electricity for security gates, and the supply of basic water to the servant quarters. In such sectional
title schemes, the arrangement is usually that the payment of rates and taxes,
sewerage charges, refuse removal charges or municipal services charges supplied
to the individual unit is the responsibility of an individual unit owner, and therefore the owner has to make these payments directly to the relevant municipality.
Where the owner of a unit in such a scheme is sequestrated, the position will be
that all the contributions that are owed to the body corporate will not be considered to be “tax” as defined in s 89(5) of the Insolvency Act46 and therefore all
the outstanding contributions will have to be paid in terms of s 15B(3)(a)(i)(aa)
of the Sectional Titles Act in order to obtain a clearance certificate from the body
corporate. If there is also a mortgage bond held over the unit, the contributions
payable to the body corporate will have to be paid in full from the proceeds of
the sale of the unit, before the bondholder will be able to receive any proceeds to
liquidate the amount owed under the mortgage bond.47 With regard to the
municipal payments, which the unit owner himself should have made to the
relevant municipality, the position will be governed by s 118 of the Municipal
Systems Act. This means that the trustee of such an insolvent estate will also
have to obtain an additional clearance certificate in terms of s 118(1) from the
municipality certifying that all amounts due in connection with that unit for
________________________
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Barnard 983-985, in particular in para 29 at 985D-E.
1996 1 SA 131 (A).
See Barnard’s case.
See Nel v Body Corporate of the Seaways Building.
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municipal service fees, surcharges on fees, property rates and other municipal
taxes, levies and duties during the two years preceding the date of application for
the certificate have been fully paid. Those municipal debts owed on the unit, that
fall within the definition of “tax” as set out in s 89(5), will be limited to the two
year period set out in s 89(1) (ie a period exceeding two years immediately
preceding the date of the sequestration), but the rest of the outstanding municipal
debts (provided they have not prescribed), that do not constitute such taxes, will
form a charge upon the unit in terms of s 118(3) and will take preference above
any mortgage bond registered against the unit.48 Therefore, when it comes to the
distribution of the proceeds of the insolvent sale of a mortgaged unit in such a
sectional title scheme:
• the outstanding contributions and any other amounts owed to the body corporate will first have to be paid in full from the proceeds of the sale of the
unit; and
• thereafter, the municipal debts owed to the municipality, in terms of s 118 of
the Municipal Systems Act and as limited by s 89 of the Insolvency Act and
by the law of prescription, will also have to be paid,
before the bondholder will be able to receive any proceeds to liquidate the
amount owed under the mortgage bond.
(b) The uncertainty continues
Therefore, using the judgment given in Barnard v Regspersoon van Aminie as
authority, the Court in City of Johannesburg v Harry Kaplan found that while it
was clear that property rates (ie assessment rates) were a tax in the ordinary
sense and that service charges which were a quid pro quo for a measured consumption were most likely not, the status of the municipality’s other claims remained uncertain and the determination might be affected by the local by-laws or
regulations which governed them, and in respect of which the Court had not been
addressed. The Court also pointed out that as the parties had not told the Court
what the expression “sundry services” meant, it could not indicate precisely
which of the municipal claims constituted a “tax” as defined in s 89(5).49
Furthermore, the Court noted that because the real issue between the parties
was the application and effect of s 89 of the Insolvency Act, and having decided
that issue, it was possible to grant declaratory relief and to leave the unresolved
issues, such as the determination as to which of the municipal amounts constituted a “tax” as defined in s 89(5), to resolution by the parties.50
It is regretted that the Supreme Court of Appeal was not given an opportunity
to bring an end to the uncertainty surrounding the precise definition of “tax”. In
this regard, we are still left with the same uncertainty regarding the precise
nature of municipal debts that persisted before the Court gave its decision. As the
parties themselves by way of private resolution had to determine which of the
municipal debts, constituted “taxes” as defined in s 89(5), we are no closer to a
definite answer. Therefore, previous cases, such as Barnard v Regspersoon van
Aminie (discussed above) and the other cases (discussed below) that dealt with
the interpretation of “tax” as defined in s 89(5) still serve as authority on the
________________________

48 See Kaplan (SCA).
49 Kaplan (SCA) para 30.
50 Kaplan (SCA) para 31.
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issue. For example, in De Wet en Andere NNO v Stadsraad van Verwoerdburg51
it was held that endowments, for which provision was made in s 27(1)(d) of the
(now repealed) Townships and Town-planning Ordinance,52 that were payable to
the municipality, did not fall within the scope of the word “tax” as used in
ss 89(1) and 89(4), and as defined in subsection (5) of the Insolvency Act,
because it was not payments that were “payable periodically” to the State or that
had to be paid because the liability to pay was an “incident of the ownership”.53
The other cases, discussed below, that dealt with the interpretation and
application of s 89, in particular ss 89(1), (4) and (5) of the Insolvency Act, did
so in relation to s 50 of the Local Government Ordinance,54 one of the predecessors of s 118 of the Municipal Systems Act.
The two main questions that had to be answered in Greater Johannesburg
Transitional Metropolitan Council v Galloway NO55 was whether or not the
charges for the consumption of water, the basic charges for electricity and refuse
removal which were levied by the municipality were “in respect of that property”
and, if so, whether the liability for those charges was an “incident of the ownership of that property” (the terms used by s 89(5)).56 In the end, the Court held
that charges for the consumption of water, the basic charges for electricity and
refuse removal were not in respect of the property, but in respect of agreements
concluded with the relevant municipality and which were entered into for the
provision of the services and in respect of those services themselves.57 Furthermore, the Court stated that even if it were to have been held that these charges
were in respect of the property, they would be effected by s 89(4) only if they
________________________
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1978 2 SA 86 (T).
Ordinance 11 of 1931 (T).
De Wet v Stadsraad Verwoerdburg 94G-95A.
This Local Government Ordinance was applicable in the provinces of Gauteng, Mpumulanga, Limpopo and North West before its repeal on 5 December 2002 by the Local
Government Laws Amendment Act 51 of 2002. Section 50 of the Ordinance in essence
provided that a clearance certificate, which was required to allow an immovable property
to be transferred, only needed to be issued by the relevant municipality after all amounts
for a period of three years immediately preceding the date of such registration had been
paid. This included the payment of sanitary services for such land or right in land; basic
water or other costs for water where any water-closet system on the ground concerned had
been installed; and basic charges for electricity in terms of the provisions of this Ordinance
or any by-law or regulation. The section also referred to other amounts that had to be paid
to a municipality before a clearance certificate could be issued. In addition, the section
provided that all the amounts, as set out in the section, would be preferent to any mortgage
bond registered against the concerned land or right in land. Section 50 also provided that in
the case of transfer of immovable property by a trustee or a liquidator of an insolvent
estate, the provisions of this section would be applied subject to s 89 of the Insolvency Act
(similar to s 118(2) of the Municipal Systems Act). In this regard, see also Pretoria
Stadsraad v Geregsbode, Landdrosdistrik van Pretoria 1959 1 SA 609 (T); De Wet v
Stadsraad van Verwoerdburg; Stadsraad van Pretoria v Letabakop Farming Operations
(Pty) Ltd 1981 4 SA 911 (T); Greater Johannesburg Transitional Metropolitan Council v
Galloway; Venter NO v Eastern Metropolitan Substructure of the Greater Johannesburg
Transitional Council 1998 3 SA 1076 (W) and its appeal in Eastern Metropolitan Substructure of the Greater Johannesburg Transitional Council v Venter; and Kelly-Louw
2004 Speculum Juris 168.
55 1997 1 SA 348 (W)
56 Galloway 356D-E.
57 Galloway 358C-D.
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were also an incident to the ownership of the property. The claim for these
charges was not something which attached itself as a burden to the property nor
was it something which arose out of the property: they clearly arose out of the
agreements which were entered into for the provision of the services and the
provision of the services themselves.58 It follows for this case that the charges for
the consumption of water, the basic charges for electricity and refuse removal
did not fall within the definition of “tax” as set out in s 89(5).
In Eastern Metropolitan Substructure of the Greater Johannesburg Transitional Council v Venter,59 the liquidator of an insolvent estate argued that basic
water and sewerage charges, water consumption charges, sundries and the
rezoning fee owed to the municipality in terms of a property, did not constitute
“taxes” as contemplated in s 89(1) and as defined in s 89(5) of the Insolvency
Act.60 Although the Supreme Court of Appeal agreed with the liquidator’s
contention that these amounts owed to the municipality were not taxes as referred to in s 89,61 it unfortunately did not provide any reasons for its concurrence.
In a ground breaking case, the Constitutional Court in Mkontwana v Nelson
Mandela Metropolitan Municipality; Bissett v Buffalo City Municipality; Transfer Rights Action Campaign v MEC, Local Government and Housing, Gauteng62
found that the supply of electricity and water to an immovable property ordinarily increased a property’s value; and the consumption of electricity and water
enhanced its use and enjoyment. The consumption of electricity and water by an
occupier was integral to the use and enjoyment of a property and to its inherent
worth. Therefore, the property and the consumption charge were closely interrelated.63 It was held that the consumption charge was connected both to the
property and to the owner even if the owner was not the occupier. This was so,
because the owner was bound to the property by reason of the fact of ownership
which entailed certain rights and responsibilities.64 Both the owner and the
consumption charge in respect of water and electricity were closely related to the
property and the property was always the link between the owner on the one
hand and the consumption charge in respect of water and electricity provided by
the municipality on the other. The Court held that this was so even where there
was no contractual relationship between the property owner and the municipality
that obliged the municipality to supply water and electricity to the property.65
The Court also stated that practically its judgment meant that the owner of property was, in effect, obliged to ensure that certain consumption charges owing to
the municipality in connection with his property were paid before that property
could be validly transferred. Therefore, it appears from this decision, that the
________________________

58 Galloway 358D-G. However, see the contrary view held in this regard by the Constitutional Court in Mkontwana v Nelson Mandela Metropolitan Municipality; Bissett v Buffalo
City Municipality; Transfer Rights Action Campaign v MEC, Local Government and
Housing, Gauteng discussed below.
59 2001 1 SA 360 (SCA).
60 Venter para 9 at 365G-H.
61 Venter 369E-F.
62 2006 1 SA 530 (CC). For a full discussion of this case see Kelly-Louw “Selling or Leasing
Property? Beware of Municipal Debts! A Note in Two Parts (Part II)” 2005 SALJ 778 780786.
63 Mkontwana paras 39-40.
64 Mkontwana paras 41 and 43.
65 Mokontwana para 42.
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liability to pay for municipal service charges supplied at a property is an incident
of ownership.
Accordingly, one could argue that municipal service fees are “taxes” as defined in s 89(5) because these charges are “payable periodically” “in respect of
the property” to a local authority (ie “body established by or under the authority
of any law”) and the liability to pay for them is “an incident of ownership” of the
property because it is a liability of the owner. In respect of such an argument, I
would have to agree with the view expressed by the Supreme Court of Appeal in
City of Johannesburg v Harry Kaplan that municipal service charges which are a
quid pro quo for a measured water and electricity consumption would most
likely not constitute such a tax. If one takes the Supreme Court of Appeal’s
decisions in City of Johannesburg v Harry Kaplan and Barnard v Regspersoon
van Aminie into consideration, it would appear that even if a municipal payment
is “payable periodically” in respect of an immovable property to the municipality
and that payment is due because it is an “incident of ownership” of that property,
it will not automatically constitute a “tax” as defined in s 89(5) merely because it
complies with the limiting requirements set out in that subsection. Such a
payment will first have to comply with the generally accepted definition of tax –
money payable to a governmental institution and which are taken into general
revenue and used for general purposes; and the person who paid received no
specific services in return for his payment – before it will be deemed to be a
“tax” as defined in s 89(5). It is seriously doubted whether the payment of water
and electricity charges or even sewerage or basic water charges will be considered to be “taxes” in the general sense because the payer will have received
specific services in return for these payments; and therefore it will hardly be able
to constitute “taxes” as defined in s 89(5).
2 3 The Court order
The appeal in City of Johannesburg v Harry Kaplan succeeded and the order of
the court a quo was set aside. The Supreme Court of Appeal made the following
order regarding the proceeds of the property remaining after the clearance
certificate was obtained. The amounts due by the liquidator to the municipality in
terms of the sold property of the close corporation in respect of municipal debts
that constituted “taxes”, within the meaning of s 89(5) of the Insolvency Act,
were a charge upon the property and enjoyed preference in the distribution of the
proceeds of the sale of the property over the bank’s mortgage bond over the
property for a period of two years prior to the date of liquidation of the corporation and from that date until the date of transfer of the property. The Court
also declared that such amounts had to be paid to the municipality by the liquidator in satisfaction of a claim secured by the property as contemplated in s 95(1) of
the Insolvency Act.66
Furthermore, the Court stated that if, however, any of the municipality’s claims
did not fall within the meaning of “tax” in terms of s 89(5) of the Insolvency Act
the amounts of such claims:
________________________

66 Section 95(1) provides that the proceeds of a security (ie property) after deduction of the
costs mentioned in s 89(1) must be applied in satisfying the claims secured by the property
in their order of preference with interest thereon from the date of sequestration to the date
of payment.
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• were a charge against the property and enjoyed preference over the bank’s
mortgage bond registered against the property;
• were not subject to the terms of s 89(4) of the Insolvency Act; and
• had to be paid by the liquidator in satisfaction of a claim secured by the
property as contemplated by s 95 of the Insolvency Act.67
Lastly, the Court said that as the effect of the order made, although not in the
precise terms initially claimed by the municipality, represented substantial
success for the municipality, the bondholder (bank) was ordered to pay the costs
of the proceedings in the Witwatersrand Local Division and those in the appeal.
Furthermore, despite the fact that the municipality had been unsuccessful in
resisting reliance on s 89(4) it seemed to the Court that the bondholder had won a
pyrrhic victory: the result had been an extension of the period of the municipality’s preference beyond that provided in s 118(1) in so far as the municipal
debts equated to s 89(5) taxes, and in relation to all other debts that did not so
equate the period of preference was limited only by the law of prescription.68
3 A FEW CLOSING COMMENTS
The judgment of the Supreme Court of Appeal in City of Johannesburg v Harry
Kaplan cannot be faulted. The Court has interpreted the relevant pieces of legislation correctly. The problem is not with the judgment, but rather with the drafting of s 118(3) of the Municipal Systems Act. Section 118(3) must be revisited
by the Legislature as a matter of urgency due to the adverse effect that it has on
mortgage bonds.69 In fact, as suggested on various occasions in the past, I again
submit that the Legislature should amend s 118 in a holistic manner.70
It is regretted that the parties before the Supreme Court of Appeal in City of
Johannesburg v Harry Kaplan did not seize the opportunity to obtain clarity on
the interpretation of “tax” which is so vaguely defined in s 89(5). One can only
hope that the South African Law Reform Commission, who is currently in the
process of reviewing the law of insolvency,71 will pay special attention to s 89, in
particular to subsection (5), and that they will include a clearer definition of
“tax” in the new Insolvency Act.
From recent Supreme Court of Appeal cases, such as City of Johannesburg v
Harry Kaplan and BOE Bank v City of Tshwane it follows that mortgage bonds
are no longer worth the paper they are written on, especially if there are large
amounts of municipal debts due on the mortgaged properties. Bondholders
should always first establish what the potential s 89 costs might be before proving
a claim against an insolvent estate, because if the proceeds of the sold mortgaged
immovable property are insufficient, the bondholder will end up paying for all
the arrear municipal debts, while receiving nothing in return to reduce their
exposures. In such cases, it might be the bondholder’s best option not to prove a
claim at all.
________________________

67 Kaplan (SCA) para 33.
68 Kaplan (SCA) para 32.
69 For a full discussion of the adverse effect that s 118(3) has on mortgage bonds see in
general Kelly-Louw 2005 SALJ 569-571 and 2005 SALJ 791-792.
70 For a full discussion of the aspects of s118 that should be amended see Kelly-Louw 2005
SALJ 557; Kelly-Louw 2004 Speculum Juris 168; and Kelly-Louw 2005 SALJ 778.
71 South African Law Reform Commission The Review of the Insolvency Law, Project 63.
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INTRODUCTION
“No one will deny that the law should in some way effectively use expert
knowledge wherever it will aid in settling disputes. The only question is how to do
it best.”1

As we enter the 21st century, there can be no doubt that expert evidence in its
different fields and manifestations will increasingly influence legal decisionmaking. Mirjan Damaska describes the future of legal dispute resolution in clear
terms:
“Associated with the use of technical instruments is a growing reliance on technical
expert opinion: the findings of complicated machines must be explained and their
probative significance assessed. But even apart from the need of experts as interpreters of the ‘silent testimony’ of instruments, the range of matters on which
scientific or empirical information is being sought to elicit facts of consequence in
litigation has greatly expanded: a host of matters are now subject to proof that were
until recently treated as background information in terms of which fact finders
could evaluate evidence formally presented in court. Common sense and conventional means of proof thus compete with scientific data in establishing the factual
predicate for the court’s decision.”2

Inherent in the nature of expert evidence is the fact that it can present particular
assessment problems to the legal decision-maker. Judges cannot have the direct
experience of all matters expert that relate to a particular case and they may
therefore be at a disadvantage in assessing an expert’s evidence against their own
experience.3 Lack of special tutoring in different fields of expert evidence may
lead to judges placing undue reliance on the mere ipse dixit4 of the expert, or to
judges relying unrealistically on the qualifications or experience of the expert or
even inadvertently over-estimating either the value of cross-examination or the
lack thereof.
________________________

* This article has been informed inter alia by research carried out by the author while
engaged as a consultant to the South African Unit for Expert Evidence and Forensic Skills,
Rhodes University for the project “Science for Prosecutors” conducted for the National
Prosecuting Authority. I gratefully acknowledge financial support from the NPA. This
article has not previously been published in its present form.
1 Judge Learned Hand “Historical and practical considerations regarding expert testimony”
1901 Harvard LR 15.
2 Damaska Evidence Law Adrift (1997) 43.
3 Coleman and Walls “The Evaluation of Scientific Evidence” 1974 Criminal LR 276 277.
4 Saks “Banishing Ipse Dixit: The Effect of Kumho Tire on Forensic Identification Science”
2000 Washington and Lee LR 879.
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Expertise has a unique status as knowledge of science and is the more important where it can give definitive input to legal or quasi-legal decision-making.
The urgency of “getting it right” is expressed by Kenny as follows:
“The classical formulation of the role of the expert witness . . . is bound to raise a
query in the mind of anyone who has received a philosophical training. What, we
may wonder, counts as a science? It seems clear we must know the boundaries of
science if we are to know who is a man of science, and if we are to tell when he is
talking within his science, and when he goes beyond his limits . . . How and by
whom is it decided that a discipline is one where expertise may justly be claimed?
How and by whom is it decided when an expert in a scientific discipline is expressing an opinion on matters within his science? Who decides when he ceases to do
so?”5

The issue which is investigated in this article is how legal decision-makers and
lawyers arguing cases based on expert evidence can best assess and evaluate
scientific evidence. It is clearly in the interests of justice to ensure that the
decisions based on expert opinion are reliable and valid. This article deals with
the way in which expertise is understood for the purposes of litigation; the nature
of expert evidence; the current trends in legal decision-making on expert evidence; the reasons why expert evidence should comply with certain scientific
standards in order to be valid and reliable; the difference between scientific
knowledge and other kinds of knowledge; the epistemological premises upon
which scientific knowledge is based and the way in which scientific method can
interact with legal method in order to equip lawyers and decision-makers to
evaluate it properly.
As a result, the article examines expertise for the purposes of litigation. Knowledge of the way in which scientific method interacts with legal method and
expert evidence can enhance lawyers’ skills when dealing with such evidence.
By understanding the strengths of expert evidence, lawyers will not only be in a
position to determine the limitations and weaknesses of certain types of expert
evidence, but prosecutors will also be able to challenge defence expertise in a
competent manner. Such knowledge is equally valuable to defence lawyers.
2 WHAT IS EXPERT EVIDENCE?
It is not possible to provide an exhaustive list of the issues on which expert evidence may be heard. There are no closed categories of expert evidence that may
be placed before the court.6 Expert evidence could inter alia be based on forensic
science evidence about the origin and type of samples derived from biological
sources such as: pathology, hair, textile fibres, bloodstains on clothing and
weapons, semen, saliva, urine, DNA evidence, fingerprints and bloodspattering.7
The aforegoing range of expert evidence could be used to link the accused and
victim to the scene of the crime. Forensic evidence could be obtained from nonbiological sources such as paint, wood, glass, shoeprints, oil, tyre prints and skid
marks.8 Expert evidence could also include analysis of documentary evidence,
analysis of handwriting, interpretation of video evidence, voice identification,
________________________

5
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8

Kenny “The Expert in Court” 1983 LQR 197 199.
Hannibal and Mountford The Law of Criminal Evidence (2002) 74.
Ibid.
Ibid.
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facial mapping, ballistic evidence, and accident investigation.9 A growing area of
expert evidence is the use of evidence based on the social sciences.
Social scientific evidence encountered in criminal justice proceedings relates
to expertise concerned with different aspects of human conduct. Social science
data can provide information on social facts: for example facts that are descriptive, or causal propositions about persons or things beyond the personal knowledge
of the parties or any single witness.10 Where generalisations about human
behaviour have been the subject of social science research, expert evidence
based on such research can supply judicial decision-makers with information, or
correct mistaken ideas about typical human behaviour in response to specified
conditions.11 Despite syndrome evidence having come under much criticism,12
there is a trend in South African courts13 to rely more and more on this kind of
evidence. Subsequently these matters have also become the topic of debate in
research articles.14
The examples mentioned above do not constitute a numerus clausus, but are
mere examples of areas in which expert evidence has been offered to assist the
court in fact-finding.
In sum, it could be stated that expert evidence is evidence eminating from an
authority based on knowledge and/or skills and/or experience.
3

THE ROLE OF EXPERT EVIDENCE IN JUDICIAL
DECISION-MAKING
The purpose of expert evidence is to provide the trier of fact with useful and
relevant knowledge which does not fall within the common knowledge of the
legal decision-maker.15 Kriegler J16 (as he then was) encapsulates the relationship
of expert evidence vis à vis the presiding officer in a striking manner:
“A wise judicial officer will gather unto himself such aids as he can find. One does
not spurn proferred aid lightly. Here a highly qualified and obviously well informed expert proferred not only expert evidence but volunteered valuable assistance in the future handling of the prisoner before the court. The witness dealt with
questions beyond the field of ken of laymen. One does not reject such evidence
________________________

9 Ibid.
10 Boyle, MacCrimmon and Martin The Law of Evidence. Fact Finding, Fairness and
Advocacy (1999) 635.
11 Evidence of this nature has been termed social framework information in Monahan and
Walker “Social Frameworks: A New Use of Social Science in Law” 1987 Virginia LR 559.
12 Mosteller “Syndromes and Politics in Criminal Trials and Evidence Law” 1997 Duke LJ
461.
13 Holtzhauzen v Roodt 1997 4 SA 766 (W); Ferreira v S 2004 4 All SA 373 (SCA); Van Zijl
v Hoogenhout 2005 2 SA 93 (SCA); Grobler v Naspers Bpk 2004 4 SA 220 (C); Nksabo v
Real Security CC 2003 24 ILJ 2431 (LC); The Sexual Offences Bill 2003.
14 See Maloka “Childhood Sexual Abuse Narratives: Taking their Place in a Long Line of
‘Gendered Harms’ and ‘Mirrored Silences’” 2006 Speculum Iuris 78; Price “‘Dealing with
differences’: Admitting Expert Evidence to Stretch Judicial Thinking beyond Personal Experience, Intuition and Common Sense” 2006 SACJ 141; Meintjes-Van der Walt “Fingerprint Evidence: Probing Myth and Reality” 2006 SACJ 152; Van der Merwe “Expert
Evidence on Sentencing of Paedophiles” 2005 THRHR 416.
15 S v Nel 1990 2 SACR 136 (C). See also Meintjes-Van der Walt Expert Evidence in the
Criminal Justice Process. A Comparative Perspective (2001) 157-163.
16 S v M 1991 1 SACR 91 (T).
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readily where the expert has furnished his opinions – and the foundational reasons
therefore – in a satisfactory manner. Here the diagnosis, prognosis and prescribed
treatment were clearly articulated and carefully, if not painstakingly, explained.”17

Even where a court can come to an unassisted opinion, expert evidence could
also be admitted where such evidence could be useful or helpful to the decisionmaker.18 However, a court is under no obligation to seek expert advice on
matters where judicial notice may be taken:
“So, for example, it is beyond dispute that in general a motor vehicle is controlled
by a driver by means of a fuel injection system, a braking mechanism and a
steering apparatus. It is further permissible to take judicial cognisance of the
abstract fact (central to the present issues) that generally a roadworthy motor
vehicle under the control of a reasonably skilful and careful driver will behave in a
matter consonant with the basic traffic rules designed to ensure the safety of all
users of the road. Such cognisable facts serve the Court as evidence as much as if
they have been testified to by properly qualified and reliable expert witnesses.”19

The legal profession has long recognised the uniqueness of the knowledge that
science can provide, but has struggled to understand this knowledge and the way
in which it is produced. Black et al have remarked that the “law also has had
trouble drawing boundaries to delineate what falls within scientific knowledge
and what does not”.20
Meintjes-van der Walt21 furthermore explains that the insertion of the science
of expert evidence into the legal decision-making process also poses the following paradox:
“Expert evidence is usually sought because the expert by definition possesses
knowledge, skill or expertise that the trier of fact lacks. The function of the expert
is not to decide the matter in issue, but to assist the tribunal in deciding on issues
that are beyond the knowledge of the tribunal. At the same time, precisely because
the expert’s knowledge is beyond the knowledge of the tribunal, it (the tribunal) is
in a weak position to evaluate whether the expert evidence is genuine, valid or
helpful.’22” (Original footnote retained.)

The difficulties are even more pronounced when the fact-finder has to decide
between two conflicting sets of statements. Scott Brewer claims that “when
faced with competing, sincere and roughly equally well-credentialed experts . . .
________________________

17 S v M 99h-100c. See also the approach of the Supreme Court of Appeal in Associated
Institutions Pension Fund v Van Zyl 2005 2 SA 302 (SCA) 302.
18 Coopers (SA) Pty Ltd v Deutsche Gesellschaft für Schädlingsbekämpfung MbH 1976 3 SA
352 (A) 370 G-H. See also Visagie v Gerryts 2000 3 SA 670 (C) 681A-C/D: “Courts relied
upon the opinions of experts: (a) where, as a result of a lack of knowledge and/or skill a
presiding officer was unable (i) to determine whether a particular factum probandum had
been proved or (ii) to draw properly reasoned inferences from the proven facts; and (b)
where, although the presiding officer was able to draw such inferences, the opinion of an
expert might be of use to the Court. To enable a Court to determine the correctness of the
opinion expressed by an expert, it was necessary that the reasoning which led to it as well
as the assumptions upon which it was based had to be disclosed.”
19 Macleod v Rens 1997 3 SA 1039 (E) 1047G-J.
20 Black, Ayala and Saffran-Brinks “Science and the Law in the Wake of Daubert: A New
Search for Scientific Evidence” 1994 Texas LR 715 721.
21 Meintjes-van der Walt Expert Evidence 60.
22 Faigman, Porter and Saks “Check your Crystal Ball at the Courthouse Door, Please:
Exploring the Past, Understanding the Present and Worrying about the Future of Scientific
Evidence” 1994 Cardozo LR 1799.
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a non-expert will on average do no better in selecting which scientific expert to
believe than one would be by tossing a coin”.23
Kaye et al24 identify the following bases for expert evidence:
(i) first hand observations;
(ii) matters of fact in evidence at the time of his/her testimony;
(iii) hypothetical questions.
The first category refers to experts such as fingerprint examiners, ballistics specialists or medical doctors who actually treated the person who is the subject of
the expert’s testimony. The expert’s opinion is predicated upon facts personally
observed or experiments personally conducted. In S v Van As25 it was held that in
the instance where an expert conducted his/her own experiments and testified to
the results, it would be easier for the court to comprehend and accept such evidence than in a case where an expert testifies to theoretical possibilities.
In a different instance,26 the expert has no personal knowledge as the facts are
placed in evidence by those who observed them. The weight of the expert’s
evidence will depend on the presentation of such evidence and the cross-examination by the opposing party.
In the case of Kaye’s third category above, certain facts are put to the expert
who is then asked to comment thereon. It is also possible for an expert to testify
to facts personally observed by him/her and thereafter to render an opinion in
response to a hypothetical question upon all the facts set before him/her.27 In S v
Mokgiba28 a doctor, who had examined the corpse of the deceased, expressed the
opinion that it was probable that the firearm with which the fatal wound was
inflicted had been thrust into the mouth of the deceased, before the shot was discharged. However, the doctor did not explain on what evidence, circumstances
or other information he based his opinion. His opinion thus amounted to mere
speculation, and in the circumstances, it was of no value. The trial court nonetheless relied upon it (while ignoring the doctor’s concession that the firearm had
not necessarily been thrust into the deceased’s mouth). This evidence was
rejected on appeal.
An area that is not mentioned by Kaye et al is the instance where the expert
testifies to the validity of certain principles commonly accepted by practitioners
within the expert’s discipline.29 In such an instance, the expert renders an opinion
on a matter or abstract scientific principle relevant to the case, but without
considering the facts of the case.30
Some persons can be regarded as experts by virtue of their experience, professional or otherwise. Perfume sniffers, professional coffee tasters and notably
in the area of crime, members of the police, could be called upon on to offer an
________________________

23 Brewer “Scientific Expert Testimony and Intellectual Due Process” 1998 Yale LJ 1535
1670-1671.
24 Kaye, Bernstein and Mnookin The New Wigmore: A Treatise on Evidence – Expert
Evidence (2004) 77-95.
25 1991 2 SACR 74 (W).
26 Kaye et al The New Wigmore 89-92.
27 Kaye et al The New Wigmore 93-95.
28 1999 1 SACR 534 (O).
29 Gold Expert Evidence in Criminal Law: The Scientific Approach (2003) 41.
30 Ibid.
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opinion. This category is also not mentioned by Kaye et al. In this regard
Schwikkard and Van der Merwe state the following:
“Formal qualifications are not always essential; and in many instances the practical
experience of the witness may be decisive. An experienced stock farmer may, for
example, give expert evidence as to the value of cattle. The fundamental test still is
whether the evidence can assist the court.”31

Schwikkard and Van der Merwe point out further that an expert witness may not
as a rule base his opinions on hearsay.32 However, in S v Kimimbi33 it was held
that to “reject a profession (sic) physician or mathematician because the fact or
some facts to which he testifies are known to him only upon the authority of
others, would be to ignore the accepted methods of professional work and to
insist on impossible standards”.34 In this regard the learned authors state the
following:
“The expert who relies on information contained in a textbook written by someone
who is not called as a witness, does in fact make use of hearsay. But he is allowed
to do so if the following conditions as set out in Menday v Protea Assurance Co
Ltd are satisfied:
‘Where . . . an expert relies on passages in a text-book, it must be shown, firstly,
that he can, by reason of his own training, affirm (at least in principle) the correctness of the statements in that book; and, secondly, that the work to which he
refers is reliable in the sense that it has been written by a person of established
repute or proven experience in that field.’”35

4

A BRIEF OVERVIEW OF LEGAL DECISION-MAKING IN
RESPECT OF EXPERT EVIDENCE
How to evaluate expert evidence in legal decision-making poses problems and
challenges not encountered in the evaluation of other evidence. An overview of
case law reveals some of these problems and how South African courts have
chosen to deal with them. The following exposition below will show areas of
agreement, as well as those areas that courts have had difficulty in traversing. It
also highlights the areas where there is no common approach followed by
different courts.
It is trite law that the court is not bound by expert evidence.36 South African
courts, like their counterparts in other Anglo-American jurisdictions, have
jealously guarded their perogative to decide on the “ultimate issue”.37 With the
demise of the ultimate issue in other jurisdictions,38 and the realisation by our
________________________

31
32
33
34
35

Schwikkard and Van der Merwe Principles of Evidence 2 ed (2002) 93.
Principles of Evidence 96.
1963 3 SA 250 (C).
251H-252A.
Principles of Evidence 97. If expert knowledge is contained in published research, but not
referred to in oral testimony it does not constitute evidence, as was held in S v Jones 2004
1 SACR 420 (C).
36 S v M 1991 (1) SACR 91 (T) 99h.
37 S v M 99; Holtzhauzen v Roodt 1997 4 SA 766 (W) at 773D; S v Calitz 1990 1 SACR 1191
(A) applying the rule articulated in S v Harris 1965 2 SA 340 (A): “In the ultimate
analysis, the crucial issue of appellant’s criminal responsibility for his actions at the
relevant time is a matter to be determined, not by psychiatrists, but the Court.”
38 Wigmore described the rule as “simply one of those impossible and misconceived
utterances which lack any justification in principle”. See A Treatise on the Anglo-American
System of Evidence in Trials at Common Law 3 ed (1940). See also Jackson “The Ultimate
Issue Rule: One Rule Too Many” 1984 Criminal LR 75.
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courts that they do not always possess the skills required properly to evaluate the
expert evidence before them, their insistence on being shown the evidence so
that the court can come to its own conclusions, has been tempered. This is
particularly illustrated in the instance of the approach to finding a match between
fingerprints found at the scene of the crime and those of the accused. In S v
Nala39 the court held that the correct approach to fingerprint identification is as
follows:
“Where the trial court investigates the expert’s evidence regarding points of
identity it does so, not in order to satisfy itself that there are the requisite number of
points of identity, but so as to satisfy itself that the expert’s opinion as to the
identity of the disputed fingerprint may safely be relied upon. If the Court is itself
able to discern all the points of identity relied upon by the expert it will no doubt
more readily hold that the opinion of the expert may safely be relied upon than in a
case where, e.g. it is quite unable to discern any of the points of identity relied
upon.”40

This ambiguous statement had the result that many courts painstakingly examined
fingerprint charts in order to come to a safe decision.41 This approach made way
for the requirement that the expert should be able to explain properly and clearly
to the court the reasons for his/her finding:
“It is, therefore, clear that the courts have taken the view that fingerprint identification is a matter for experts. Even though it cannot be clearly demonstrated to a
court the question is not so much whether the court can see the similarities or dissimilarities indicated by the expert, but whether it can trust the expert and rely on
his statement and his opinion . . . The attempt therefore, to examine meticulously
the similarities and dissimilarities allegedly found by the experts is, in my view, not
the correct approach. If there are sufficient points of similarity, the apparent similarities are unimportant, as I have already stated.”42

More recently, it has been acknowledged by the Supreme Court of Appeal in
Associated Institutions Pension Fund v Van Zyl43 that in certain areas, such as
actuarial science, because of the training, skills, experience and intricacies,
judicial deference to expert opinion is appropriate.44
The manner in which our courts deal with expert evidence has not kept pace
with the development of knowledge in certain areas of specialisation. Evidence
regarding motor-vehicle accidents is a case in point. Research in the field of
psychology points to the potential unreliability of eyewitness testimony,45 and
this has also been acknowledged by our courts.46 Despite recent DNA exoneration cases in the United States of America47 where it has been shown that
________________________

39
40
41
42
43
44
45

1965 (4) SA 360 (A).
362 D-F.
S v Blom 1992 1 SACR 649 (E) 656e-f; S v Gumede 1982 4 SA 561 (T) 564F-H.
S v Malindi 1983 4 SA 99 (T) 105A.
2005 2 SA 302 (SCA).
Para 39 at 318H-I.
Well and Olson “Eyewitness Testimony” 2003 Annual Review of Psychology 277-295;
Yarmey “Eyewitnesses” in Carson and Bull (eds) Handbook of Psychology in Legal
Contexts (2003).
46 S v Ntsele 1998 2 SACR 178 (SCA); S v Daba 1996 1 SACR 243 (E); S v Majiame 1999 1
SACR 204 (O).
47 Scheck, Neufeld and Dwyer Actual Innocence (2000); See also Connors et al Convicted by
Juries, Exonerated by Science: Case Studies in the use of DNA Evidence to Establish
Innocence after Trial (1996).
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mistaken eyewitness identification was the largest single factor contributing to
the conviction of the innocent, our courts48 have persisted in preferring direct
eyewitness testimony to that of accident reconstruction experts who base their
opinions on the laws of physics:
“As the evidence of expert witnesses relating to the cause of a motor vehicle collision in an action for damages arising out of the collision ‘[i]s inevitably based on
reconstruction and cannot conceivably bear the same weight as direct eye-witness
testimony of the event in question’. This has been stated emphatically by Eksteen J
in Motor Vehicle Assurance Fund v Kenny 1984 (4) SA 432 (E):
‘Direct or credible evidence of what happened in a collision, must to my
mind, generally carry greater weight than the opinion of an expert, however
experienced he may be, seeking to reconstruct the events from his experience
and scientific training.’”49

What the courts have made clear, however, is that “[t]he opinion of an expert is
only of assistance to the Court where it is properly motivated and given with
sufficient detail to enable the Court to evaluate it”,50 and the insistence on a
relationship between the expert evidence and the facts in the case.51
Ordinary methods of evaluating evidence, such as demeanour, are not necessarily reliable when it comes to expert evidence as was pertinently stated in
Jackson v Jackson.52
Except, in the case of the undefended accused,53 South African courts have
been quite clear in cases where expertise has gone unchallenged. Depending on
the onus in respect of any particular issue or in respect of the case as a whole,
unchallenged evidence will stand. 54 At the same time our courts have emphasised the important responsibility that experts owe allegiance to the courts and
that often where a defence expert does not challenge the evidence, it may lead to
a miscarriage of justice.55
Recently, the use of syndrome evidence has become more prevalent. In Holtzhauzen v Roodt,56 Rape Trauma Syndrome evidence was used to support a civil
claim. Jealously guarding the court prerogative to decide on the ultimate issue
and warning against opposing experts lowering themselves into “a gladiatorial
________________________

48 Van Eck v Santam Insurance Co Ltd 1996 4 1226 (C).
49 Van Eck v Santam 1229 H-1230A.
50 S v Baleka (3) 1986 4 SA 1005 (T); Visagie v Gerryts 2000 3 SA 670 (C); S v Mokgiba
1999 1 SACR 534 (O).
51 S v Shivute 1991 1 SACR 656 (Nm); S v Loubscher 1979 3 SA 47 (A); S v Mkohle 1990 1
SACR 95 (A); S v Zwane 1989 3 SA 253 (W); S v Boyce 1990 1 SACR 13 (T).
52 2002 2 SA 303 (SCA) 1296F. Kriegler J’s statement in S v M 100f-g is also apposite:
“Testifying in a court of law is never a display of mental agility. It is not a game of
‘flinkdink’. Testifying on issues as complex and obscure as the human psyche, demands
reflection, cognitation and careful weighing up of both question and answer. It requires
wisdom, not wit. Dr Potgieter’s evidence was uncontroverted by any factual or opinion
evidence. It was thoroughly tested and was in all respects persuasive and weighty. It should
have been accepted, not rejected.”
53 S v Khanyile 1984 3 SA 756 (N).
54 S v Mthimkulu 1975 4 SA 759 (A); S v Manicum 1998 2 SACR 400 (N) and S v Trainor
2003 1 SACR 35 (SCA) where Navsa JA held the following: “In my view, the most
damning (and unchallenged) evidence against the appellant is that of Doctor Steven
Cornell who testified in support of the State’s case.”
55 S v Nhtati 1997 1 SACR 90 (O); S v Mkhize 1999 1 SACR 256 (W); S v Maqhina 2001 1
SACR 241 (T).
56 1997 (4) SA 766 (W).
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pit” rather than “a cool, calm assessment [by the Bench] of the entirety as
received from all witnesses, not just experts”,57 Satchwell J discloses little of
how this process should be approached. In the very recent case of Louwens v
Oldwage58 the Supreme Court of Appeal held that the proper approach to
assessing expert evidence should be undertaken in the light of the witnesses’
credibility, reliability and probabilities.59 The court is to identify the extent to
which expert opinions are founded on logical reasoning and then the competing
versions should be compared in the light of probabilities.60 The court does not
indicate what the touchstone for reliability should be, nor how probabilities in
the context of a field of expertise should be determined. The use of Post Traumatic Syndrome evidence was used in proving that sexual harassment had occurred in the workplace.61 Another recent development was the Supreme Court of
Appeal’s recognition of the Battered Wife Syndrome to commute a woman’s
sentence of life imprisonment to six years imprisonment for killing her abusive
partner of seven years.62 Child Sexual Abuse Accommodation Syndrome, Repressed Memory Syndrome and False Memory Syndrome are all syndromes that
can be related to the facts in Van Zijl v Hoogenhout.63 The trial court and the
Supreme Court of Appeal found the evidence of a practising clinical psychologist who specialises in the area of child abuse and who had spent 20 hours in
consultations with the plaintiff as credible and reliable evidence of the post-traumatic stress that child abuse survivors experience. The court placed particular
reliance of the psychologist’s reliance of two books published on this topic in
1985 and 1992.64 No mention is made in the judgment of any other recent publications. The above mentioned cases do not give guidelines in respect of how this
kind of evidence should be evaluated. From South African court decisions it
therefore appears that currently it is only with regard to “hard” scientific evidence such as DNA evidence where the evidence should be scrutinised through
scientific methodology in order to determine whether a reliable and correct result
has been reached.65 The question now arises whether all expert evidence should
not be scrutinised in a way that judges can be confident that the evidence is valid
and reliable so that the interests of justice can be served.66
5

THE IMPORTANCE OF BASIC KNOWLEDGE OF SCIENTIFIC
METHODOLOGY FOR LAWYERS AND EXPERTS
Developments that have taken place in other of the Anglo-American jurisdictions, as well as in many Continental legal systems as a result of the United
________________________

57
58
59
60
61
62
63
64
65
66

774 H-J.
2006 (2) SA 161 (SCA).
Para 14 at 167 H-I/J.
Paras 15 and 14 at 168 D-E and 168 A-B.
Ntsabo v Real Security CC 2003 24 ILJ 2341 (LC); Grobler v Naspers 2004 4 SA 220 (C);
2004 24 ILJ 349 (C).
Ferreira v S 2004 4 All SA 373 (SCA).
2005 (2) SA 93 (SCA).
Para 9.
S v Maqhina 2001 1 SACR 241 (T).
Bieling and Kuyken “Is Cognitive Case Formulation Science or Science Fiction?” 2003
Clinical Psychology Science & Practice 52; Boeschen, Sales and Koss “Rape Trauma
Experts in the Courtroom” 1998 Psychology, Public Policy and Law 414; Goodwin
“Roadblocks to Achieving ‘Reliability’ for Non-Scientific Expert Testimony: A Response
to Professor Edward J Imwinkelreid” (1999-2000) Cumberland LR 215.
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States Supreme Court decision in Daubert v Merrell Dow Pharmaceuticals,
Inc,67 cannot be ignored. This judgment heralded a turning point in Western law
when it considered scientific methodology as the standard for evaluating the
admissibility of expert scientific testimony.
Prior to Daubert the leading case governing the standard for admissibility of
scientific evidence and specifically novel scientific evidence was Frye v United
States.68 This Court based its refusal to admit an early form of the polygraph on
the fact that the foundation for the evidence was incomplete, in that the witness
did not testify that the technique had gained general acceptance in the applicable
scientific community ie the fields of psychology and physiology. The Frye
“general acceptance” test did not provide a clear, easily usable standard, despite
its widespread adoption by courts throughout the United States.69 It has been
argued that its most glaring defect is that it appears to call for a poll among
scientists in a given field as a gauge of a technique’s validity. Although the degree
of acceptance by scientific peers is one index of validation, the real question is
whether the technique or hypothesis has been borne out by repeated experimentation and replication under controlled scientific conditions.
The United States Federal Rule of Evidence 401 states that relevant evidence
is generally admissible. It defines “relevant evidence” as “evidence having the
tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without
the evidence”. The significance of a witness being qualified as an expert is that
the expert witness has special latitude to express opinions from the witness stand.
The Daubert Court noted that the Federal Rules of Evidence, particularly Rule
702, contemplate some judicial involvement in regulating the topics and theories
about which experts may testify. The Court mentioned the following general
requirements: “The subject of an expert’s testimony must be ‘scientific knowledge’ . . . [I]n order to qualify as ‘scientific knowledge’, an inference or assertion must be derived by scientific method. Proposed testimony must be supported by appropriate validation.”70 The Court went on to state that “when
deciding on evidentiary reliability, ie the trustworthiness of the evidence, and in
a case involving scientific evidence, evidentiary reliability will be predicated on
scientific validity”.71
The Daubert emphasis on reliability led to the amendment of Federal Rule of
Evidence 702:
“Testimony by experts. If scientific, technical or other specialised knowledge will
assist the trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony
is sufficiently based on facts or data (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the principles and methods
reliably to the facts of the case.”
________________________

67 509 US 579 113 Ct 2786 (1993).
68 293 F 1013 (DC Cir 1923).
69 Kesan “Note: An Autopsy of Scientific Evidence in a Post-Daubert World” 1996
Georgetown LJ 985 991; Gianelli “The Admissibility of Novel Scientific Evidence: Frye v
United States, a Half Century Later” 1980 Columbia LR 1197 1208.
70 Daubert 2795.
71 Daubert 2800 (my emphases).
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In General Electric Co v Joiner72 the United States Supreme Court granted an
order to determine the appropriate standard that a Court should apply in admitting or excluding scientific expert testimony. The Court indicated that the plaintiff had not explained “how and why the experts could have extrapolated their
opinions”.73 The court held that “there is simply too great an analytical gap
between data and the opinion profferred”.74
One may well ask what the significance of the Daubert and Joiner decisions
is, and argue that it stands to reason that scientific evidence should comply with
scientific standards. However, in 1999 in Kumho Tire Co v Carmichael75 it was
decided to subject both the scientific and non-scientific expert testimony to equal
admission standards based on the Daubert test. In Kumho, the Supreme Court
ruled that the trial judge’s general “gate-keeping” obligation applied not only to
testimony based on “scientific” knowledge, but also to testimony based on “technical” and “other specialised” knowledge. The Court reasoned that all expert witnesses are granted testimonial latitude unavailable to other witnesses on the
“assumption that the expert’s opinion will have a reliable basis in the knowledge
and experience of his discipline”, and accordingly, the Court reasoned that holding all experts to the same rigorous standards was appropriate.
The Daubert-Joiner-Kumho trilogy thus expects United States Federal courts
to ensure that the proferred evidence is both “reliable” and “relevant”. Expert
evidence can only be reliable if its underlying methodology is sound. To help
judges evaluate the soundness of the methodology and the overall reliability of
the theory advocated by an expert, the Daubert Court directed trial courts to
consider the following factors:
1. whether the scientific theory or technique has been empirically tested;
2. whether the scientific theory or technique has been subjected to peer review
and publication;
3. whether the known or potential rate of error and the existence and maintenance of standards controlling the technique’s operation have been established and
4. whether a technique has gained general acceptance within the scientific community.76
An overview of the United States cases which deal with expert evidence, and in
which the reliability and validity are measured against the Daubert criteria, can
serve as an indicator of how such evidence is likely to fare in South African
courts, and how pitfalls and problems can be pre-empted. Investigation reveals
that the US courts had to grapple with the question as to when strict scrutiny was
to be applied to expert evidence according to the Daubert-Kumho Tire-Joiner
trilogy. In the discussion below it will become apparent that not all the above
criteria can be used with equal application in assessing expert evidence, but only
those related to validity and reliability can be illuminating.
________________________

72
73
74
75
76

22 US 136 (1997).
Joiner 144.
Joiner 146.
526 US 137 (1999).
Daubert 2795.
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In describing the reluctance of courts to subject the field of fingerprinting
identification to more rigorous reliability and validity tests, Jennifer Mnookin
states:
“Daubert provides one vision of how to assess scientific expert evidence: basically,
with the standards of the scientific method (at least in an idealized and perhaps
somewhat naïve version that may or may not bear any great resemblance to the
way science is conducted in practice). But surely this idealized version of the
scientific method cannot be the only way to generate legitimate knowledge. How,
then do we evaluate other forms of knowledge, tacit knowledge, craft knowledge,
knowledge based on experience, or hybrid knowledge, part science, part craft, like
fingerprinting. When judges may be, knowingly or not, enacting a kind of rebellion
against the notion that a certain vision of science provides the only legitimate way
to provide reliable knowledge, or even the only way to produce reliable scientific
knowledge.”77

Kaye et al78 question whether real expertise can be said to exist, unless the
theories, techniques and their practitioners have been subjected to some form of
meaningful testing: What kind of validation should be required of areas of expertise that are not themselves branches of science? Witnesses testifying to expertise
in the form of skills acquired and applied through experience, are persons such
as a bee-keeper or perfume tester. Forensic identification evidence also falls into
this category. In United States v Hankey79 the Ninth Circuit ruled that the testimony of a gang expert satisfied the Daubert-Kumho standard.
“[F]ar from requiring trial judges to mechanically apply the Daubert factors – or
something similar – to both scientific and non-scientific testimony Kumho-Tire
heavily emphasizes that judges are entitled to broad discretion . . .”

6

SCIENTIFIC METHOD

6 1 Reliability
Reliable knowledge is knowledge that has a high probability of being true
because it can be justified by a reliable method. Scientific method has been
called the gold standard for knowledge.80 Scientific method can be seen as a set
of logical and demonstrably effective procedures for testing the reliability of
empirical claims.81
The procedure used by the expert must have been tested using some accepted
scientific methodology. In other words, there should exist credible research concerning the validity and reliability of the procedures used. Scientific method describes a continuous process, the purposes of which are to make manifestations
recognisable. The process exhibits the following fundamental activities:
(i) observing and describing phenomena;
(ii) developing general conclusions about them;
(iii) integrating the new data with confirmed observations;
(iv) formulating testable hypotheses based on the results of such integration;
________________________

77
78
79
80
81

Mnookin “Fingerprint Evidence in an Age of DNA Profiling” 2001 Brooklyn LR 13 68.
Kaye et al The New Wigmore.
203 F 3d 1160 (9th Cir) cert. denied US 1268 (2000).
Gold Expert Evidence in Criminal Law.
Gold Expert Evidence in Criminal Law 80.
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(v) testing such hypotheses under controlled, repeatable conditions;
(vi) observing the results of such testing;
(vii) recording the results of the testing meticulously;
(viii) interpreting the result logically and without bias;
(ix) active pursuit of criticism from other scientists in the field.
Gianelli and Imwinkelried82 state that the reliability of expert evidence depends
on three factors, viz:
(i) the validity of the underlying theory
(ii) the validity of the technique applied to that theory and
(iii) the proper application of the technique on a particular occasion.
The third requirement poses the additional requirement of proof, viz:
(i) the condition of any instrumentation used in the technique
(ii) adherence to proper procedures and protocols and
(iii) the qualifications of both the persons conducting the procedure and the
persons interpreting the results.
A reliable test is one that can be repeated under identical circumstances and
produce the same results. Lawyers should, however, be aware of the fact that test
results may be reliable but not valid. There are two factors that can influence the
reliability of an observation made by an expert. These factors include the reliability of the observational tools and skills used by the expert and the underlying probability of the observation. As indicated, the existence and maintenance
of and adherence to standards and protocols can enhance the reliability of the
technique before the court. Likewise, the competency and skill of the specific
examiner and the general acceptance of the specific scientific technique used by
others in that field can also be an important indicator of reliability.
6 2 Validity
The Oxford English Dictionary defines the notion of validity as “the quality of
being well-founded on fact, or established on sound principle, and thoroughly
applicable to the case or circumstances . . .”
Meintjes-van der Walt contends that while the technique used by the expert
may be generally accepted, the expert’s application of that technique and the
epistemic foundation for the conclusions he/she has drawn may be lacking,
which could affect the validity of the technique.83
Chief Justice Rehnquist’s dissent succinctly encapsulates the validity requirement expounded by the majority in the Daubert opinion:
“Proposed testimony, we are told, must be supported by appropriate validation.
Indeed . . . the Court decides that [i]n a case involving scientific evidence, evidentiary reliability will be based upon scientific validity.”84

In the case of expert evidence in court, the Oxford English Dictionary’s contention of being “thoroughly applicable to the case” as quoted above, is highly
________________________

82 Gianelli and Imwinkelried Scientific Evidence 3 ed (1999 + 2003 supplements) 2.
83 Meintjes-van der Walt “Decision-makers’ Dilemma: Evaluating Expert Evidence” 2000
SALJ 332.
84 Daubert 2800.
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relevant.85 In this regard Jonakait aptly points out that the mere fact that a tool is
scientifically validated does not guarantee that all conclusions based on the
application of such a tool would necessarily be valid.86 (Please note that this
article does not question that battering, rape and child sexual abuse do occur, that
they affect people in gender-specific and other ways and that the effects of such
traumatic events can be devastating to the survivor’s mental health and future
life. Rather, this article discusses the need for courts to ensure that all scientific
evidence before them is scrutinised to ensure reliability and validity and justice
for all.)
Determining the validity of the diagnostic use of syndrome evidence can be
problematical. Brodin states:
“The very definition of ‘syndrome’ itself raises questions about reliability: A
syndrome is a cluster of symptoms that appear together regularly enough to be
considered associated. Unlike diseases, syndromes have no specified temporal
cause, nor is a pathological nature necessarily clear. Therefore, syndromes vary in
the certainty with which they allow inference about etiology.”87

What weight should be attached to evidence of expert witnesses testifying to
child sexual abuse syndrome,88 child sexual abuse accommodation syndrome,89
post traumatic stress syndrome and discerning patterns that empiricists are
unable to validate? Lucy Berliner states: “[T]here is agreement among professionals about the criteria they weigh . . . In spite of this, there is currently no
empirical evidence that clinicians reliably arrive at the same conclusions from
comparable clinical information.”90
In respect of all expert evidence before the court the paramount objective is
that it should be reliable and valid in order to assist in the correctness of judicial
decision-making.
The guidelines which follow are not hard and fast rules and are therefore not
intended to be exclusive criteria for the validity and reliability of expert evidence. The Daubert criteria are followed by other pertinent standards that can be
relevant in assessing the probative value of expert evidence.
________________________

85 Daubert 2796.
86 Jonakait “Real Science and Forensic Science” 1994 Shepard’s Expert and Scientific
Evidence 435 437.
87 Brodin “Behavioural Science Evidence in the Age of Daubert: Reflections of a sceptic”
2005 University of Cincinnati Law Review 867. See also Newkirk v Commonwealth 937
SW 2d 690 (Ky 1996).
88 Sgroi Handbook of Clinical Intervention in Child Sexual Abuse (1982).
89 Summit “Abuse of the Child Sexual Abuse Accommodation Syndrome” 1992 Journal of
Child Sexual Abuse 147-151.
90 Berliner “The Use of Expert Testimony in Child Sexual Abuse Cases” in Ceci and
Hembrooke Expert Witnesses in Child Abuse Cases (1998) 14-15. See also Orcutt,
Goodman, Tobey, Batterman-Faunce, Thomas, “Detecting Deception in Children’s
Testimony: Factfinders’ Abilities to Reach the Truth in Open Court and Closed-Circuit
Trials” 2001 Law and Human Behavior 339-372; Gonzalez, Waterman, Kelly, McCord,
Oliveri, “Children’s Patterns of Disclosures and Recantations of Sexual and Ritualistic
Abuse Allegations in Psychotherapy” 1993 Child Abuse & Neglect 17, 281-289; Goodman,
Clarke-Stewart, “Suggestibility in Children’s Testimony: Implications for Child Sexual
Abuse Investigations” in Doris (eds) The Suggestibility of Children’s Recollections (1991) 92105; Kendall-Tackett, Williams, Finkelhor “Impact of Sexual Abuse on Children: a Review
and Synthesis of Recent Empirical Studies” 1993 Psychological Bulletin 113 164-178.
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6 3 Guidelines to inform lawyers and experts of the strength of expert
evidence
6 3 1 Daubert criteria
(a) Testability
Presiding officers in court are not in a position to decide on the reliability and
validity of a scientific proposition unless such a proposition is presented to the
court in the context of the accepted scientific discourse. The majority view in the
Daubert case demonstrates this principle:
“Scientific methodology today is based on generating hypotheses and testing them
to see if they can be falsified; indeed, this methodology is what distinguishes
science from other fields of human inquiry. Green at 645. See also C Hempel
Philosophy of Natural Science 49 (1996) ((T)he statements constituting a scientific
explanation must be capable of empirical test); K Popper, Conjectures and
Refutations: The Growth of Scientific Knowledge 37 (5th ed. 1989) ((T)he criterion
of the scientific status of a theory is its falsifiability, or refutability, or testability)
(emphasis mine).”91

One of the fundamental principles of a scientific theory is that it must be possible
to prove that a proposition is wrong if indeed it is not true. Popper92 describes
scientific method as a process where hypotheses are tested for validity by means
of a process of experimentation and observation.
Testing should entail the accurate recording of meaningful data. This would
mean that in the realm of scientific evidence all concepts should be meaningful
and capable of measurement. Measurement, even if it only consists of noting the
presence or absence of the characteristic under investigation, requires objective
standards – the counting or measurement of something capable of being counted
or measured. For example, if one states that sexual abuse destroys the victim’s
self-esteem, it is required that if it is to be anything other than a subjective
impression, there should be a clear standard for the measurement of self-esteem.
Foster and Huber93 contend that an emphasis on testing theories has an
additional advantage in that it helps to overcome the effects of confirmation bias.
Confirmation bias is a phenomenon whereby scientists tend to settle on a theory
at the outset and thereafter tend to look for data to confirm the theory, rather than
trying to discredit or refute it.94 It has been observed that mental health professionals investigating child abuse may too readily, albeit unwittingly, collaborate
with the presumed victim to conjure up memories of abuse that never happened.95
Alan Gold explains that “[c]onfirmation bias means that we instinctively
search for and interpret data and evidence in conformity with our expectations
and wishes”.96
________________________

91
92
93
94
95

Daubert 2796.
Popper Conjectures and Refutations: the Growth of Scientific Knowledge (1989).
Judging Science: Scientific Knowledge and the Federal Court (1977) 71.
Mahoney Scientist as Subject: the Psychological Imperative (1976) 155.
Garry et al “Memory: A River Runs Through It” 1994 Consciousness and Cognition 438451; See also Nickerson “Confirmation Bias: A Ubiquitous Phenomenon in Many Guises”
1998 Review of General Psychology 175-220; Risinger, Saks, Thompson and Rosenthal
“The Daubert-Kumho Implications of Observer Effects in Forensic Science: Hidden
Problems of Expectation and Suggestion” 2002 California LR 1.
96 Gold Expert Evidence in Criminal Law 95.
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“Expectation, whatever its source, plays into the previously noted phenomenon of
confirmation bias and lays the groundwork for selective attention to evidence.
Often there is too much information for a human to process or to give equal consideration to all of it. If one has expectations about an event, or hypotheses about
its cause one tends to draw selectively from the available evidence and focus on
those items that confirm the working hypothesis as Seymour Kety suggested, ‘it is
difficult to avoid the subconscious tendency to reject for good reason data which
weaken a hypothesis while uncritically accepting those data which strengthen it.’”97

An important consequence of repeated tests is that real science will experience a
“thickening of the evidence”.98 In contrast, bogus or junk science, will result in a
growth in disparate results which ultimately culminate in the destruction of the
theory. As expressed in Hempel’s words:
“[W]hile hypotheses and theories may be freely invented and proposed in science
they can be accepted into the body of scientific knowledge only if they pass critical
scrutiny, which includes in particular the checking of suitable test implications by
careful observation or experiment.”99

Underwager and Wakefield point to the problematic nature of evidence of alleged
child sexual abuse:
“[A]lmost any circumstance, behaviour or observation can be rationalized as
supporting the conclusion that sexual abuse occurred. What makes such testimony
and its underlying theory not falsifiable is the fact that there is no circumstance,
behaviour or observation which could be used to conclude that abuse did not occur.
Consequently there are no circumstances under which one could endeavor (sic) to
prove the underlying theory false.”100

Faigman et al make the following observations with regard to battered woman
syndrome:
“No court or commentator has defended the methodology used to develop [battered
woman] syndrome or has suggested that adequate research methods were employed
in its development. Unfortunately, courts have almost uniformly failed to examine
in any detail whatsoever the empirical support, or lack thereof, for battered woman
syndrome . . . [B]attered woman syndrome remains little more than an unsubstantiated hypothesis that . . . has yet to be tested adequately or has failed to be
corroborated when adequately tested.”101

The authors of Modern Scientific Evidence anticipate and encourage such a
phenomenon. In discussing the inadequacies of research underlying the batteredwoman syndrome, and testimony based on it, the authors write:
“In the end, battered women, and society in general, will benefit from a more discriminating evaluation of ostensibly scientific research in this area. Good research
should make clear the factual picture from which legal policy should be made. To
date, the research has only muddied that picture. Courts should expect, indeed
demand, more from social science.”102
________________________

97
98
99
100

Risinger et al 2002 California LR 15.
Ibid.
Hempel Philosophy of Natural Science (1966) 16.
Underwager and Wakefield “A Paradigm Shift for Expert Witnesses” www.tc.umn.edu/
runder006/Library/Paradigm (accessed 05-03-2005).
101 Science and the Law: Social Behavioral Science Issues (2002) para 4-1.0 at 172; See also
Faigman and Wright “The Battered Woman Syndrome in the Age of Science” 1997
Arizona LR 67. Cf Cheng and Yoon “Does Frye or Daubert Matter? A Study of Scientific
Admissibility Standards” 2005 Virginia LR 471.
102 Faigman Modern Scientific Evidence 350.
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In other areas similar statements are made. For example: “If testimony is not
research-based, then it is very important that the basis of the testimony be stated
clearly.”103
Meintjes-van der Walt104 comments on the relevance which the Daubert testability/falsification criterion may have for prosecutors and defence lawyers:
“This criterion serves to illustrate that propositions that are so loosely stated
that they cannot be falsified warrant careful and cautious assessment. Certain ‘soft
science’ evidence such as handwriting analysis, psychological testing, syndrome
evidence, medical and psychiatric observations, arson investigation, bite marks
and evidence regarding profiling, linguistics and graphology may not be as easy
to falsify as in the case of physical science evidence for instance.105 However, it
must be borne in mind that the concept of falsifiability or testability is separate
from the question of whether a scientific theory can be corroborated by
observations. Faigman indicates that the status of a statement as scientific depends
on its amenability to testing, while the merit of a scientific statement depends
on the degree to which it has survived attempts at falsification.106 Those disciplines that make assertions that are more difficult to falsify if wrong, are consequently potentially less reliable.” (Original footnotes retained to assist future
researchers).

Lawyers should be able to show the extent to which the theories and techniques
before the court have been subjected to enough testing to establish their
reliability. Where evidence largely relies on subjective judgments of an expert,
such as in the case of a handwriting analyst, a fingerprint examiner or a perfume
sniffer, it may be appropriate to prove the witness’s proficiency by blind
testing.107
South African courts have traditionally also placed a value on the court’s
ability to “test” an expert’s opinion independently. As was stated by Ramsbottom J in R v Jacobs, “it is of the greatest importance that the value of the
opinion should be capable of being tested and unless the expert states the
grounds upon which he bases his opinion, it is not possible to test its correctness
so as to form a proper judgment upon it”.108 Where the court is not in a position
to “test” the expert’s testimony from its own observation, the greater becomes
the imperative that if any reliance on that evidence is to be sought, the proposition should have been subjected to appropriate testing and controls109 during
the pre-trial stage. Where fact-finders are thus not in a position to assess for
themselves the validity of claims made by an expert, the fact that the expert’s
________________________

103 Faigman Modern Scientific Evidence 411.
104 Meintjes-van der Walt 2000 SALJ 330.
105 The so-called “hard” sciences, however, can also raise questions that might never be
amenable to testing.
106 Faigman “To Have and Have Not: Assessing the Value of Social Science to the Law as
Science and Policy” 1989 Emory LJ 1005 1018.
107 Kaye et al The New Wigmore 325.
108 1940 TPD 142 146.
109 See S v Mkhabela 1984 1 SA 556 (A); S v Nala 1965 4 SA 360 (A); S v Nksatkala 1960 3
SA 543 (A); S v Blom 1992 1 SACR 649 (E); S v Mkhize 1999 1 SACR 256 (WLD) and
Coopers (South Africa) (Pty) Ltd v Deutsche Gesellschaft für SchädlingsBekämpfung
MbH 1976 3 SA 352 (A).
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claims have been subjected to testing110 can at least serve as some guarantee of
reliability, independently of the claim of reliability by the expert himself.111
(b) Peer review and publication
Whether a theory or technique has been subjected to peer review and publication
is considered by the Daubert court as “a relevant, though not dispositive consideration in assessing the scientific validity”.112 Peer review and publication is
one of the least useful criteria enunciated by Daubert.113 Relman and Angell114
recognise that “[s]cience advances by continual discovery and correction of
error”115 and that “peer review is not and cannot be an objective scientific
process, nor can it be relied on to guarantee the validity or honesty of scientific
research, despite much uninformed opinion to the contrary”.116
Giannelli and Imwinkelried point out that the peer review process has its
limitations. They report that a former editor of the Journal of the American
Medical Association has observed that:
“Peer review is far from being a ‘perfect sausage machine for grinding out the
truth’ . . . [‘just because peer review of scientific articles has taken place doesn’t
mean that it in itself is a scientific process.’]”117

At most, peer review may indicate that an article has been “subject to some basic
scrutiny for methodological and logical flaws”.118 For probative assessment of
expert evidence this requirement of Daubert is unlikely to contribute to the
correctness of judicial decision-making.119
(c) Rate of error and controlling standards
“Error rates” as a prerequisite for admissibility played an important role in the preas well as the post-Daubert world. Foster and Huber120 indicate that error can effect
“either their reliability of a measurement (ie introduce non-reproducible results) or
validity (i.e. lead to incorrect interpretation of data.)”

The results of a recent survey of state trial judges in the USA indicates:
“That judges surveyed did not fully understand the scientific meaning of ‘error
rate’, and often were unsure how to use the concept to assess the admissibility of
________________________

110 Without controls, the cause of an outcome cannot be determined. See Jonakait “The
Meaning of Daubert and what that means for forensic science” 1994 Cardozo LR 2103
2107-2110. Faigman specifically emphasises the importance of control or comparison
groups to social science research evidence. He maintains that when researchers study the
effect some variable has on behaviour, the use of control groups can serve to give
credence to the inference that a specific variable has the effect on the outcome measured.
See Faigman 1989 Emory LJ 1070.
111 Evidence based on empirical testing performed by the expert himself is likely to carry
more weight than mere theoretical possibilities. S v Van As 1991 2 SACR 74 (W).
112 509 US 594. Redmayne Expert Evidence and Criminal Justice (2001) 103 comments that
“details of [new] techniques might be published but this will be in a united range of
journals – Science and Justice, Journal of Forensic Sciences, Forensic Science International – that have limited reading.”
113 Malone and Zwier Effective Expert Testimony (2000) 224.
114 Relman and Angell “How Good is Peer Review?” 1989 New England Journal of
Medicine 827.
115 1989 New England Journal of Medicine 828.
116 Ibid.
117 Gianelli and Imwinkelried Scientific Evidence 39.
118 Kaye et al The New Wigmore 213.
119 Enserink “Peer Review and Quality: a Dubious Connection?” 2001 Science 2187.
120 Foster and Huber Judging Science 215.
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proffered evidence. For most of the judges surveyed (86 percent), understanding of
the scientific concept of error rate was questionable at best, with a clear understanding evident in only 4 percent of responses.”121

(d) General acceptance
The general acceptance in the field test,122 which also forms one of the prongs of
enquiry as set out in Daubert,123 is based on the premise “that those most qualified to assess the general validity of a scientific method will have a determinative
voice”. The test entails a two-step analysis:
(i) identifying the field in which the underlying principle falls; and
(ii) determining whether that principle has been generally accepted by members of the identified field.
The recognition and acceptance of a scientific technique or claim by the scientific community is an important indicator of its reliability. The general acceptance standard as set out in Frye124 can be of assistance in this regard. One way of
determining whether a technique has satisfied the general acceptance standard
would be to have regard to whether the process or technique is frequently cited
in scientific publications. However, as the Daubert125 court remarked: “A technique that is well known but not widely recognised may properly be viewed with
skepticism.” General acceptance can only be a touchstone for reliability if the
technique is actually used by many scientists and if it is the kind of technique the
flaw of which would be revealed by widespread use.126
Limpert cautions against blindly applying the “general acceptance” test:
“[S]imilarly, a technique may be generally accepted if it promotes the general
objectives of a discipline, regardless of whether the technique produces objective
facts. For example, if a form of psychological therapy helped a person achieve a
more effective or enjoyable life, then the truth of the dialogue between the therapist
and the client could quite reasonably be an incidental and secondary goal. Thus, the
therapy may be generally accepted in the psychological community as a treatment,
even though it does not produce accurate and reliable facts. Alternatively, the
scientific community may not accept valid new developments. Accepting new
techniques may diminish the value of existing knowledge, and scientists are susceptible to the illogically persuasive power of publicity, reputation, and theoretical
elegance.”127
________________________

121 Dobbin “Applying Daubert: How Well do Judges Understand Science and Scientific
Method” 2002 Judicature 244 247; See also Gatowski et al “Asking the Gatekeepers: A
National Survey of Judges on Judging Expert Evidence in a Post-Daubert World” 2001
Law and Hum Behavior 433.
122 The test usually referred to as the “Frye” test – Frye v United States 293 F 1013 (DC Cir
1923).
123 Daubert 3010.
124 Frye v United States (293 F 1013).
125 See, however, the difficulties in the application of the Frye test in Giannelli 1980
Columbia LR 1197.
126 Jonakait 1994 Cardozo Law Review 2113.
127 Limpert “Beyond the Rule in Mohan: A New Model for Assessing the Reliability of
Scientific Evidence” 1996 University of Toronto LR 65. See Zeedyk and Raitt, who
examine the key problems of the general acceptance test in the psychological context in
“Psychological Evidence in the Courtroom: Critical Reflections on the General Acceptance Standard” 1998 Journal of Community & Applied Social Psychology 8 23-39.
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Many techniques, such as bite-mark, psycho-linguistic and DNA analyses, do not
fall within any single academic discipline or professional field. In this instance, it
could be helpful to the lawyers if the court has already taken judicial notice of
the validity of the principle, or whether the principle, technique or theory has
been accepted by other courts as valid. Looking to American jurisprudence for
the meaning that should be attached to general acceptance, it has been held to
mean “widespread; prevalent; extensive though not universal”,128 while another
conceded that “a degree of scientific divergence of view is inevitable”.129
6 3 2 Bases for expert opinion
An expert opinion given in court is not of particular value merely because it is
the opinion of an expert, but it must represent the “reasoned conclusion based on
certain facts or data”.130 In the Coopers case, the court held that where the conclusions are challenged, the expert must be in a position to give detailed reasons
for his conclusions and an accurate account of the investigations he carried out
for the purpose of arriving at those conclusions: “Proper evaluation of the opinion can only be undertaken if the process of reasoning which led to the conclusion, including the premises from which the reasoning proceeds, are disclosed
by the expert.”131
Lawton LJ explains the position of English law regarding the bases for opinions as follows:
“It is not for this court to instruct psychiatrists how to draft their reports, but those
who call psychiatrists as witnesses should remember that the facts upon which they
base their opinions must be proved by admissible evidence. This elementary principle is often overlooked.”132

Another problematic area is illustrated by the so-called Child Sexual Abuse
Accommodation Syndrome (as labelled by Roland Summit133) which is based
merely on his “clinical opinion”134 and there is no factual research data supporting it.135
Where expert opinion evidence is given and not all its bases have been proved,
the rule is that such material must be proved by admissible evidence.136
The bases relied on by the expert must be sufficient and qualitatively acceptable data. A possible problem is that scientific evidence is often expressed
in mathematical terms which are counter-intuitive and cannot necessarily be
understood by using ordinary decision-making processes. This means that expert
________________________

128 United States v Zeiger 350 F Supp 685, 688 (DDC), rev’d 475 F 2d 1280 (DC Cir 1972).
129 Commonwealth v Lykus 367 Mass 204 NE 2d 671, 678 (1975). See also State v Marcus
294 NJ Super 267, 287, 683 A 2d 221, 231 (App Div 1996): “we only require that the
scientific technique or procedure be accepted as scientifically reliable, not that it produce
results which are beyond all legitimate debate”.
130 Coopers (South Africa) (Pty) Ltd v Deutsche Gesellschaft für SchädlingsBekämpfung
MbH 1976 (3) SA 352 (A).
131 Coopers 371G.
132 R v Turner 1975 1 QB 834.
133 Summit “The Child Sexual Abuse Accommodation Syndrome” 1983 Child Abuse Neglect
177.
134 Ibid.
135 Gold Expert Evidence in Criminal Law 174.
136 R v Turner.
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evidence expressed in mathematical terms which appear counter-intuitive must
be explained to the court in a way that shows logical consistency in order for the
court to safely rely on such evidence.137 It is therefore essential for the expert to
explain the basis of his opinion138 to state the facts or data upon which his
opinions are based.139
6 3 3 Derivation from mainstream approaches
A theory should be compared with other theories. An expert witness should,
where possible, give reasons why he/she subscribes to the particular theory or
technique and how this differs from other approaches that have not been followed. The theory’s consistency with other accepted theories may also be relevant.140 As scientific knowledge tends to be cumulative and progressive, a
hypothesis that is not consistent with accepted theories should be regarded with
caution.141 The rejection of what is accepted should require a clear alternative
explanation and adequate empirical support.
In the case of social science in particular, the value of the expert evidence will
to a large degree depend on the comparative significance of the results. Not only
are comparison groups important,142 but the statistical significance of the differences measured must also be determined.143 Faigman explains with regard to
social science research evidence that “[b]ecause observed differences between
groups could be a function of chance fluctuations, the statistical question remains
whether observed differences vary enough to be fairly attributed to the variable
being tested”.144
Prosecutors and defence lawyers need to be aware of the fact that scientific
evidence that involves statistical reasoning must be submitted with some measure
of statistical significance in order to be scientifically valid. The naked evidence
of a match can mean that the DNA sample is consistent with the accused’s DNA,
but it may also be consistent with the DNA of others. Without some estimate of
the frequency with which the match may have occurred randomly, the occurrence of the match is of little assistance to the triers of fact in deciding the case.
If lawyers had some basic training in statistics, and a basic understanding of
statistical concepts, this could resolve much confusion.
6 3 4 Consistency and logic
Logical coherence is a prerequisite for the validity of any theory. Meintjes van
der Walt encapsulated the absolute requirement of theoretical consistency as
follows:
________________________

137 S v Blom 1992 1 SACR (E) 65f; S v Van As 1991 2 SACR 74 (W) 106c.
138 S v Adams 1983 2 SA 577 (A).
139 Coopers (South Africa) (Pty) Ltd v Deutsche Gesellschaft für SchädlingsBekämpfung
MbH 1976 (3) SA 352 (A); R v Jacobs 1940 TPD 142 146. See also R v Morela 1947 3
SA 147 (A).
140 Black 1994 Texas LR 755-756.
141 Ibid.
142 Faigman “Merlin and Solomon: Lessons from the Law’s Formative Encounters with
Forensic Identification Science” 1998 Hastings LJ 1060-1062.
143 Faigman 1998 Hastings LJ 1061-1062.
144 Faigman 1998 Hastings LJ 1061.
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“The theory on which the expert bases his or her evidence must, therefore, exhibit
internal consistency and logic. The premises of the theory along with the observations and data, must lead to conclusions through logically valid reasoning.”145

The ipse dixit of the expert declaring “consistency” will not necessarily make it so.
Experts, particularly those in sexual abuse cases, are prone to testify that certain symptoms or behaviours are “consistent with” sexual abuse. In the context
of fibre and hair evidence, the concept “consistent with” has been criticised.146
The Kaufman Commission in Canada found that “consistent with” was potentially misleading. In the context of identification and comparison, the phrase
accurately means an absence of difference, but is erroneously accepted to mean a
presence of identity. What can logically and validly be denoted by “consistent
with” in terms of identity issues is that there is no discernible difference between
the unknown item and the known comparison. The conclusion is one of a “could
be” relationship, which is not the same as an “identity” or an “is” conclusion.
Evett and Weir147 argue that forensic verbal conventions such as “consistent
with” and “could have” only serve to obscure the clarity of thought. They recommend that the word “supports” should rather be used to express the support
provided by one hypothesis against another.148 Baldwin and French149 indicate
that verbal probabilities can be illustrated by a range of expressions indicating
degrees of positive identification such as “sure beyond reasonable doubt”, “there
can be little doubt”, “highly likely”, “likely”, “very probable”, “probable”, “quite
possible”, and “possible”. What is apparent from an overview of testimony given
by experts is that there are no uniform standards or verbal conventions that apply
internationally to evidence of individualisation or identification. There is a growing trend in recognising the need for standardisation.150 The Forensic Science
Service (FSS) in Great Britain has undertaken a project aimed at a uniform
approach to decision-making in forensic science case work.151 The authors developed a model for forensic science decision-making and the reporting of such
results in conjunction with scientists from all relevant disciplines. It is in the
interest of justice that a code of verbal conventions be compiled in order to
ensure uniformity in the assessment of different forms of expert evidence.
6 3 5 Clarity of explanation
In testimony in general, and particularly in the case of expert testimony, the
wording of an argument or an exposition of an opinion is of fundamental
________________________

145 Meintjes-van der Walt 2000 SALJ 333.
146 Report of the Kaufman Commission on Proceedings Involving Guy Paul Morin (F.
Kaufman, Commissioner, April 1998) http://www.attorneygeneral.jus.gov.on.co/english/
about/pubs/marin at 338-48 (accessed 03-03-2005).
147 Evett and Weir Interpreting DNA Evidence: Statistical Genetics for Forensic Scientists
(1998) 225.
148 Ibid.
149 Baldwin and French Forensic Phonetics (1991) 111.
150 See generally Nijboer and Sprangers (eds) Harmonisation in Forensic Expertise: An
Inquiry into the Desirability of and Opportunities for International Standards (2000).
151 Cook, Evett, Jackson, Jones and Lambert “A Model For Case Assessment and
Interpretation” 1998 Science and Justice 151-156. See also Evett “Towards a Uniform
Framework for Reporting Opinions in Forensic Science Casework” 1998 Science and
Justice 198-202; Jackson “The Scientist and the Scales of Justice” 2000 Science and
Justice 81-85.
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importance. Meintjes-van der Walt152 refers to Foster and Huber commenting on
the explanatory power of expert testimony:
“How a proposition is framed says much about how solid or slippery it really is.
This is true in science as it is in ordinary discourse. Whether they come from children, politicians, judges, or scientists, plain, definite and straightforward statements
are more likely to be strong and sound than verbal circumlocutions, simply because
plain lies and errors are so much easier to detect and knock down.”153

According to Popper,154 simple statements can more easily be subjected to
verification than more complex statements. Fifty-two percent of the judges who
participated in an Australian survey cited clarity of explanation as the most
convincing factor in expert evidence.155
According to Lubet,156 clarity on direct examination can be improved by some
techniques that are equally applicable in non-jury trials following certain steps.
Conclusions should be given before explanations:157 where an expert begins with
the conclusion, the answer provides a context for the explanatory facts.158 The
use of plain language, avoidance of long narratives and the use of examples and
analogies can also improve the clarity of presentation.159 As expert evidence has
the tendency to be lengthy and complex, an expert will be well advised to
highlight important facts through the use of internal summaries.160 Concepts that
are introduced in the form of numbered lists are likely to enjoy close attention by
audiences.161 The advisory committee’s note to the 2000 amendment to the US
Federal Rules of Evidence 702 states the following:
“If the witness is relying solely or primarily on experience, then the witness [1]
must explain how the experience leads to the conclusion reached, [2] why that
experience is a sufficient basis, and [3] how that experience is reliably applied to
the facts . . . The more subjective and controversial the expert’s inquiry, the more
likely the testimony should be excluded as unreliable.”

6 3 6 Testimony based on matters growing naturally and directly out of
independent research
In a dictum on remand, the Ninth Circuit in Daubert concluded that expert testimony based directly on “legitimate, pre-existing research unrelated to the litigation provides the most persuasive basis for concluding that the opinions he
expresses were derived by scientific method”.162
The Ninth Circuit opinion gives three reasons why expert opinion based on
independent research is of particular value:163
________________________
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Meintjes-van der Walt Expert Evidence 209.
Foster and Huber Judging Science 71.
Popper Conjectures and Refutations 140.
Freckelton, Reddy and Selby Australian Judicial Perspectives in Expert Evidence: An
Empirical Study (1999) 48.
Lubet Expert Testimony. A Guide for Expert Witnesses and the Lawyers who Examine
Them (1998) 63-74.
Lubet Expert Testimony 63.
Lubet Expert Testimony 64.
Lubet Expert Testimony 66-69.
Lubet Expert Testimony 70.
Lubet Expert Testimony 70-71.
Daubert 1130 (my emphasis).
Daubert 1135.
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1. “experts whose findings flow from existing research are less likely to have
been biased toward a particular conclusion by the promise of remuneration
when an expert prepares reports and findings before being hired as a
witness . . .”;
2. “independent research . . . is conducted, so to speak, in the usual course of
business and must normally satisfy a variety of standards to attract funding
and institutional support”; and
3. “there is usually a limited number of scientists actively conducting research
on the very subject that is germane to a particular case, which provides a
natural constraint on parties’ ability to shop for experts who will come to the
desired conclusion.”
It is advisable for lawyers to use expert research on this basis.
6 3 7 “Same level of intellectual rigor”
Justice Breyer in Kumho Tire164 summarised the point of “Daubert’s gatekeeping requirement” as follows:
“The objective of the requirement is to ensure the reliability and relevancy of
expert testimony. It is to make certain that an expert, whether basing testimony
upon professional studies or personal experience, employs in the courtroom the
same level of intellectual rigor that characterizes the practice of an expert in the
relevant field.”

Kaye et al165 contend that this test is broader than a mere enquiry into whether an
expert previously expressed an opinion in “research . . . independent of the litigation. The criterion applies to matters that are too specialised or case specific to
be the subject of previously published research and in certain matters, it can
override the ‘prior-publications’ standard”.166
Malone and Zwier,167 in their book Effective Expert Testimony, enumerate certain other factors that can also be taken into account in closing argument:
(i) basis in quantitatively sufficient data;
(ii) basis in qualitatively acceptable data;
(iii) methodological consistency;
(iv) consistency in this application;
(v) recognition in a body of literature;
(vi) adequacy of expert’s credentials;
(vii) derivation from mainstream approaches.
6 3 8 Strength of evidence under cross-examination
As courts increasingly rely on expert evidence that can be pivotal to the outcome
of criminal justice proceedings, cross-examination of an expert witness is often
the key to the whole case. Cross-examination of expert witnesses can present unexpected challenges to lawyers. If circumstances require prosecutors to challenge
the defence expert and they fail to do so, such failure may result in the acquittal
________________________
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Kumho Tire Co Ltd v Carmichael 526 US 137 (1999).
Kaye et al The New Wigmore 233-234.
Kaye et al The New Wigmore 234.
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of the accused.168 Where a prosecution expert witness with the relevant experience and specialist knowledge testifies and is not challenged, then his or her
testimony, which is prima facie proof, becomes ultimate proof.169 An unrepresented accused’s failure to cross-examine should, however, not be held against
him/her.170
At best, expert evidence is difficult to evaluate, “since it is difficult for [decision-makers] to verify the conclusions of the witness and sometimes even to
appreciate the facts upon which that conclusion is based”.171 Conflicting evidence from prosecution and defence experts compounds the problem even more.
Lawyers tend to cross-examine experts the way in which lay witnesses would be
challenged, which most often consists of an attack on the personal credibility of
the witnesses.172 This will seldom be successful, despite the fact that the learned
authors Zeffertt, Paizes & Skeen173 advise that the problems concerning the
evaluation of contradictory expert evidence can be resolved by taking the reputation, the experience of the particular experts, as well as the general reputation
enjoyed by experts in that particular field, into consideration. To attach too much
weight to the demeanour, personality and the rhetorical skills of an expert witness as determinants of credibility, may disproportionately weight skilful witness
performance at the expense of the substance of the evidence.
Ultimately, evidence solicited from the defence expert via favourable concessions could serve the prosecution case better. Impeaching a defence expert by
showing prior inconsistencies as contained in testimony in prior cases, publications and/or public statements could also serve to highlight the weaknesses of the
defence case. Conversely, defence lawyers may use similar tactics to strengthen
their cases.
7 CONCLUSION
As in other common law jurisdictions, the need to evaluate scientific evidence
according to scientific standards is apparent in South Africa. As indicated in
the discussion above, what these standards are have not yet been specifically
determined in the local context. This matter needs to be grappled with and
resolved.
Whitney’s summary of guidelines is pertinent to the discourse, not as a checklist, but as a general guide relevant to the evaluation of expert evidence.174
________________________

168 S v Gobozi 1975 3 SA 88 (E) 89.
169 S v Mathlare 2000 2 SACR 515 (SCA); S v Williams 1985 1 SA 750 (K); R v Smit 1952 3
SA 447 (A). Cf S v Mkhize 1998 2 SACR 478 (WLD): “Uncontradicted, evidence is not
necessarily acceptable evidence.”
170 S v Khanyile 1984 3 SA 756 (N); S v Legote 2001 2 SACR 179 (SCA).
171 Du Toit et al Commentary on the Criminal Procedure Act (Service 33, 2004) 24-29.
172 Meintjes-van der Walt Expert Evidence 190.
173 Zeffertt et al The South African Law of Evidence (2003) 305-306.
174 Whitney “A Practising Lawyer’s Guide to the Application of Daubert and Kumho”
American Journal of Trial Advocacy (1999) 252-253. See, in particular, the following:
(1) A precise explanation of each step in the expert’s reasoning, methodology, or
application of principles leading up to each conclusion;
(2) the factual bases and assumptions used by the expert;
(3) the sources of fact bases or assumptions;
continued on next page
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Without denigrating the various other skills that are important components of
judicial decision-making, the ability to rule competently on scientific evidence is
essential given the importance of science in the world we live in.

________________________

(4) other fact sources which were available but not used (e.g. especially when the expert
relies on facts from his client);
(5) the standard, principle or reasoning which allows the expert to rely on his client for
important assumptions;
(6) whether the method or reasoning consists of a testable hypothesis;
(7) if so, whether it has been tested and the results;
(8) what the test was, whether it can be reproduced, and whether there are other test
protocols that have been used or described in professional literature to test this
hypothesis;
(9) whether the expert knows if authoritative texts or periodicals are published in the
expert’s field;
(10) publications used in the expert’s education, practice, or teaching;
(11) whether publications are peer-reviewed;
(12) what publications support the expert’s work in the case;
(13) whether the expert’s work in this case is subject to peer review;
(14) what professional standards apply to the expert’s work;
(15) how, if at all, standards apply to the expert’s work;
(16) how does the expert explain departures from any standards;
(17) whether the expert’s method, reasoning, and application of principles are generally
accepted and why;
(18) all sources – publications, standards, others – which one could look to in order to
test the expert’s work;
(19) the relationship of the technique to the methods which have been established to be
reliable;
(20) the qualifications of the expert to meet standards or methodology or both;
(21) the non-judicial uses to which the method has been put;
(22) whether the testimony is based ‘directly on legitimate, pre-existing research
unrelated to the litigation’;
(23) objective sources for each step in the methodology; or
(24) objective sources for each factual assumption.

Public Offer of Shares: What is the
Public?
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1 INTRODUCTION
Section 145(1) of the Companies Act1 (the Act), which prohibits the offering of
shares to the public without a prospectus, provides that no person shall make any
offer to the public for the subscription for shares unless such offer is accompanied by a prospectus complying with the requirements of the Act and is registered in the Companies Registration Office.2 In terms of subsection (2), any
person who contravenes any provision of subsection (1) and, if such a person is a
company, any director or officer of such company who knowingly is a party to
such contravention, shall be guilty of an offence. A company, director, officer or
person convicted of an offence referred to in the section may be sentenced to a
fine or imprisonment for a period not exceeding two years or to both such fine
and imprisonment.3
A prospectus is defined in s 1(1) of the Act to mean “any prospectus, notice,
circular, advertisement or other invitation, irrespective of whether it is done in
non-electronic or any electronic manner, offering any shares of a company to the
public”. On the question of registration, the Act provides that no prospectus shall
be registered by the Registrar of Companies unless the requirements relating to
registration have been complied with, and the prospectus is lodged together with
such documents as are prescribed by the Act within fourteen days of its making.4
The Act also deals extensively with matters which must be specified in a prospectus, provision for which is made elsewhere.5
2 THE PURPOSE OF THE SECTION
The purpose of s 145(1) is to prohibit the offering of shares to the public for
subscription without a prospectus.6 Accordingly, the section outlaws a public
________________________

1 Act 61 of 1973.
2 In the case of issued shares whose owners wish to sell to the public, s 141(2) requires the
offer for the sale thereof to be accompanied by a written statement rather than a prospectus.
It appears as if the written statement has less onerous requirements than the more demanding prospectus, as can be gathered from the provisions of s 148 of the Act which deals with
the contents of a prospectus.
3 Section 441(1)(d). The section does not specify the amount of the fine.
4 Section 155(1).
5 Sections 148-159.
6 Behind the otherwise onerous prospectus requirements lies the need for investor protection.
With the information required in the prospectus becoming available to the investing public,
it is hoped that investors will be able to make an informed decision.
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offer for the subscription of shares unless it is accompanied by a duly registered
prospectus complying with the requirements of the Act. Furthermore, the issue of
a prospectus other than a duly registered one as well as the issue, distribution or
delivery of an application form in respect of shares offered to the public unless it
is accompanied by a duly registered prospectus, is also outlawed.7
The offering of shares to the public has to be strictly regulated since members
of the public, as outsiders, rely on information made available to them in terms
of the prospectus as well as from such other sources that might be accessible to
them. Without adequate and accurate disclosure of information about the affairs
of the company, members of the public could well be lured into acquiring shares
in a company, when they would not have done so had they been fully informed.
The investing public relies on full and frank disclosure of information about the
business, affairs and prospects of a company in order to make an informed
decision whether to invest in the business or not. In a nutshell, the section seeks
to protect the investing public by requiring frank and candid disclosure of the
affairs of the company to them.8
3 OFFER TO THE PUBLIC
The section prohibits an “offer to the public” for the subscription of shares unless
the specified requirements relating to a prospectus have been complied with.
However, nowhere in the Act is there a definition of the word “public”. Nevertheless in s 142(1) the Act provides that the phrase “offer to the public”, and any
reference to offering shares to the public, means “any offer to the public and
includes an offer of shares to any section of the public, whether selected as
members or debenture-holders of the company concerned or as clients of the person issuing the prospectus concerned or in any other manner”. In the absence of
a statutory definition of the word “public”, it is said that the ordinary or popular
meaning of the word, taking into account the particular context in which it is
used, must be followed.9
While everyone is a member of the public, it does not follow that an offer has
to be made to everybody for it to qualify as an offer to the public.10 An offer to
the public essentially refers to one that is open to anyone who is interested and
________________________

7 Section 146(1).
8 See generally Blackman, Jooste and Everingham Commentary on the Companies Act Vol 1
(2002) 6:15-16; Cilliers, Benade, Henning, du Plessis, Delport, de Koker & Pretorius
Cilliers & Benade Corporate Law (2000) 256; Delport “Offer to the ‘Public’: Even More
Disharmony” 2005 SA Merc LJ 388; Cassim “Gold Fields v Harmony: a lost opportunity to
clarify s 145 of the Companies Act” 2005 SALJ 269. In the context of s 141(1) the purpose of the disclosure requirement is said to be to combat the peddling of shares (share
hawking) in worthless companies, thus underscoring the significance of investor protection. Cases dealing with s 141 include Vlakspruit Landgoed (Edms) Bpk v J Mentz (Edms)
Bpk 1977 1 SA 780 (T); S v Rossouw 1969 4 SA 504 (NC); S v Rossouw 1971 3 SA 380
(T) and Gaydon v Du Preez 1946 WLD 198, the final case dealing with the equivalent provisions under the Companies Act 46 of 1926.
9 Blackman et al 6-3; Lee v Evans (1964) 112 CLR 276 (HC of Aust) 283.
10 Blackman et al 6-4; Hurst & Ors v Vestcorp Ltd (1987) 13 ACLR 17 CA (NSW) 25-26;
Nash v Lynde 1929 AC 158 (HL) 169; Lee v Evans; s v National Board of Executors 1971
3 SA 817 (D) 824 826; TNT Australia Pty Ltd v Normandy Resources NL (1989) 15 ACLR
99 SC (SA).
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takes the necessary steps to acquire the shares thus offered, irrespective of
whether the offer was addressed to him or her in particular. The distinction is
between offers that are and those that are not to the public. The test is who can
accept the offer and not who receives it, since to be public the offer does not
have to be of such a nature that every person must be capable of accepting it.11
An offer to the public does not have to be to the whole world.12
4

GOLD FIELDS LTD v HARMONY GOLD MINING CO LTD13

4 1 Facts
Gold Fields Ltd (Gold Fields) and Harmony Gold Mining Co Ltd (Harmony)
were public companies whose shares (or their equivalent) were listed on the
securities exchanges in South Africa and abroad. Gold Fields had one billion
authorised ordinary shares of which 491 806 265 had been issued. Harmony
wished to acquire all the issued shares of Gold Fields and to that end made an
offer consisting of two parts. The first part was aimed at acquiring a maximum of
35% of the shares by a specified date, while the second part, which was aimed at
acquiring the balance of the shares, was dependent upon various conditions
being fulfilled. In terms of the offer, Harmony was to issue and exchange 1 275
shares for one Gold Fields share, the offer being made only to certified Gold
Fields shareholders, even though their identity would change from time to time
since there was regular trade in those shares. Upon acceptance of the offer and
surrender of Gold Fields shares, which was to occur simultaneously, a shareholder became entitled, in due course, to be allotted new shares in Harmony.
Goldfields contended that the Harmony offer constituted an offer to the public
for the subscription for shares as contemplated in s 145 of the Act, and since the
offer was not accompanied by a prospectus, Goldfields contended that the offer
was prohibited by the terms of that section, and applied to the High Court for a
declaratory order to that effect and for related relief.14 The application was dismissed by the High Court, which then gave leave for the issue to be brought
before the Supreme Court of Appeal.
4 2 Issues and decision
The matter raised two issues: first whether the offer made by Harmony was for a
“subscription” for shares and, secondly whether it was made to the “public”. On
the first question the SCA held that the offer was one for the subscription for
shares. However, the problem of Gold Fields lay elsewhere, namely in the fact
that the second question had to be answered against it. That was so since in
seeking to exchange its shares for Gold Fields shares, Harmony had not offered
its shares to the public but only to the former’s shareholders who were in that
capacity neither the public nor a section thereof.
________________________

11 Hurst & Ors v Vestcorp Ltd 25-26; Nash v Lynde169; Lee v Evans; Corporate Affairs
Commission (SA) v Australian Central Credit Union (1985) 157 CLR 201 (HC of Aust)
207, (1985) 10 ACLR 59; O’ Brien v Melbank Corp Ltd (1991) 7 ACSR 19 SC (Vic) 37.
12 In re South of England Natural Gas and Petroleum Co (1911) 1 Ch 575; Matlala Public
Offer of Shares (LLM thesis, University of Cape Town, 1988) 139.
13 2005 2 SA 505 (SCA), 2005 3 All SA 114 (SCA).
14 That the offer was not accompanied by a prospectus was not disputed by the parties – see
para 4 of the judgment. The issue was simply whether a prospectus was required in the first
place.
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4 3 Reasons
In a unanimous decision the court, per Nugent JA, held that a “subscription” for
shares, as that word was used in the Act, was an undertaking to take up shares,
not only for cash but also in exchange for shares, as had happened in the instant
case. The court rejected Government Stocks and Other Securities Investment Co
Ltd v Christopher15 where Wynn-Parry J held that the word “subscription” meant
“taking or agreeing to take shares for cash” and not in exchange for other
shares.16 In this regard the SCA preferred Broken Hill Proprietary Co Ltd v Bell
Resources Ltd,17 a decision of the Supreme Court of Victoria (Australia) where
Hampel J opined that the decisions18 relied on in the Christopher case did not
support the construction which was placed on the meaning of the word “subscription”. Moreover, the dictionary meaning of “subscription” did not require
the consideration to be in cash, although that was usually the case.19
On the second issue the SCA held that by offering its shares to Gold Fields
shareholders, Harmony did not offer its shares to the public in that its aim was to
acquire specific private property which was in private hands. Such an offer
would not achieve its purpose if it was made to the public for no reason other
than that the property was in private hands. The offer in the instant case was not
made to the public but to Gold Fields shareholders, who were not, in that capacity, a mere section of the public at large.20 The terms of the offer, which was
aimed at acquiring specific private property, were such that the offer was of
necessity directed to and was capable of being accepted only by the owner of the
property, namely Gold Fields shareholders. The offer, in its terms, was not
capable of being extended to the public at large or even to a random section of
the public.21 The court said further:
“To qualify as an offer to the public it would seem to me that the terms of the offer
would, at least, need to be capable of being offered to and accepted by the public at
large. That is not to say that every offer in such terms is necessarily an offer to the
public. Nor is it to say that an offer must necessarily be made to the public at large
in order to qualify (s 142 makes it clear that it might be made to only a section of
the public). But an offer that is made to the public would necessarily be in terms
that would enable it to be made to and accepted by the public at large, and it could
thus be made with indifference to any random section of the public. An offer to sell
shares, for example, in return for cash, is capable of being made to the public at
large, and might thus be made as much to that section of the public that resides in
Bloemfontein as to the section of the public that resides in Upington.”22
________________________

15 [1956] 1 All ER 490.
16 As will be shown in section 7 below there are no English cases dealing with an offer of
shares in exchange for other shares. This is probably due to Wynn-Parry J’s approach,
which effectively put paid to such a possibility, and the resulting enquiry as to whether
such an offer would be one to the “public”.
17 [1984] 8 ACLR 609 (SC of Victoria).
18 Arniston v Smith (1889) 41 Ch 348; The Chicago Railway Terminal Elevator Co v The
Inland Revenue Commissioners (1896) 75 LT LT 157; Brown v Inland Revenue Commissioners (1900) 84 LT 71.
19 Para 8.
20 Para 16.
21 Para 14.
22 Para 13. Though not made to the whole world, the generality of the terms of the offer are
decisive in determining whether it is one made to the public or not. For example, an offer
continued on next page
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5 WAS THE OFFER MADE TO A “SECTION OF THE PUBLIC”?
As already indicated, the court held that the offer was not made to a “section of
the public” within the meaning of s 142 of the Act. It was emphasised that the
fact that the owner of property, in this case a Gold Fields shareholder, might live
amongst the community did not mean that the offer was addressed to him in a
capacity as a “section of the public”.23 On the contrary the owner was addressed
in the particular capacity, which was not shared by the public at large, of being
the owner of specific property. An offer of that kind did not become an offer to
the public, or even a section of the public, by a process of multiplication when it
was extended to the acquisition of similar property in the hands of others.24
Accordingly, there was a “rational connection” between the offer and the characteristic which set the group apart, which characteristic was inherent in the offer
itself.25
I submit that the court was correct in viewing the shareholders of Gold Fields
as not being a “section of the public”. This was more so since they were “a select
group to whom and to whom alone the invitation [offer] is [was] addressed”.26
As indicated by Justice Brennan in Corporate Affairs Commission (SA) v Australian Central Credit Union,27 the criterion which distinguishes an offer to a group
of offerees who are not a section of the public from a section of the public is
whether the offerees are members of a group who, by reason of their antecedent
relationship with the offeror, have an interest in the subject matter of the offer
which is substantially greater than or substantially different from the interest
which others who do not have that relationship would have in the subject matter
of the offer.28 When the offeree group’s special interest is substantially greater
than or substantially different from the interest which the offerees would have in
the subject of the offer if the antecedent relationship did not exist, the ground for
distinguishing them from a section of the public is substantial.
While there was no antecedent relationship between the offerees and the offeror
in the Gold Fields case, the special characteristic which set the offerees quite
apart from the rest of the public was too obvious and substantial, namely their
shareholding in the appellant company. Accordingly, that special characteristic
disqualified the offerees from being a “section of the public” as their shareholding
________________________

23
24
25

26
27
28

made to high value individuals or previously disadvantaged South Africans in terms of a
Black Economic Empowerment agreement, while definitely not made to everybody, is
nevertheless an offer to the public. This is so as the means used to identify the offerees are
indifferent to the identity of the particular persons within this otherwise very broad category of intended offerees.
It appears inappropriate to refer to an individual as a “section of the public”. Rather, the
phrase “member of the public” would appear more appropriate.
Para 14.
Para 14. The “group” in this context referred to Gold Fields shareholders. The “rational
connection” was the distinctive feature of the group, namely shareholding in Gold Fields.
In this respect the court drew support from Australian cases of Corporate Affairs Commission (SA) and Another v Australian Central Credit Union (1985) 157 CLR 201 (HC),
(1985) 10 ACLR 59 (HC of Aust) as well as TNT Australia Pty Ltd v Normandy Resources
NL (1989) 15 ACLR 99 (SC).
See Corporate Affairs Commission (SA) v Australian Central Credit Union (1985) 157
CLR 201 (HC of Aust) 207 212, (1985) 10 ACLR 59 65.
Ibid.
At 213 (CLR), 66 (ACLR).
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was the only reason for being recipients of the offer. Nobody who was not a
Gold Fields shareholder qualified for the offer. The offerees where thus not a
section of a bigger general group, but the total embodiment of the only intended
group.
6 WERE NOT SHAREHOLDERS OF GOLD FIELDS THE “PUBLIC”?
Gold Fields was a multinational corporation which carried on operations both
inside and outside South Africa.29 As already indicated it had a huge issued share
capital of 491 806 265 ordinary shares, which were listed on the securities
exchanges both here and abroad. As a listed company there was inevitably a
regular trade in its shares on all security exchanges involved, this having the
result that both the nature and number of its shareholders would change from
time to time.30 While the instant case does not give details of the company’s
shareholders and the exact stock exchanges involved, this can be gathered from
another case in which the company was involved, namely Gold Fields Ltd v
Connellan NO.31 The latter shows that the shares of the company where also
listed on the New York Stock Exchange, London Stock Exchange, Euronex
Stock Exchange and the SWX Swiss Exchange, thus making the company a truly
multinational corporation. Against this background it was submitted on behalf of
Gold Fields that the offer was in truth made to, and capable of being accepted by
the public at large, since any member of the public could purchase one or more
shares on a stock exchange and take advantage of the offer. The court considered
this argument a misconstruction of the nature of the offer, saying that while any
member of the public was able to acquire some shares, the fact remained that
until that person did so, the offer was not made to him or her. Insofar as members of the public could have been invited by Harmony to acquire Gold Fields
shares, that was no more than an invitation to qualify for the offer.32
I submit that because Gold Fields was a public company with a very large
shareholding of an international nature and whose shareholders were spread all
over the world, the better approach would have been for the SCA to hold that the
shares, as offered to Gold Fields shareholders, had been offered to the public as
envisaged in s 145 of the Act. Accordingly, the court ought to have held that as
the offer was not accompanied by a prospectus, it was prohibited by s 145(1) and
thus had the consequences provided for in subsection (2). For that reason the
appeal should have succeeded and the orders sought by Gold Fields granted.
The courts, both in this country and elsewhere, have accepted that an offer for
the subscription for shares and other securities made to a few offerees, and
perhaps even one, could, depending on the circumstances of each case, amount
to an offer to the public.33
________________________

29 Apart from carrying on mining operations in South Africa Gold Fields also did the same in
West Africa (Ghana) and Australia.
30 Para 3.
31 2005 3 All SA 142 (W).
32 Para 15.
33 Nash v Lynde [1929] AC 158 where (at 169) the court said (at 169) that no particular
numbers were required as anything from two to infinity would do and “perhaps even one, if
he is intended to be the first of a series of subscribers, but makes further proceedings needless by himself subscribing the whole”. As Windeyer J’s dictum in Lee v Evans (1964) 112
continued on next page
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7 ENGLISH LAW
There does not seem to be a case in English law which is similar to the Gold
Fields situation in that an offer for the acquisition of shares had been made to the
shareholders of a particular company. The closest case which one may cite is Re
South of England Natural Gas and Petroleum Co Ltd.34 In that case Swinfen
Eady J held that a prospectus which had been distributed by a promoter to
shareholders in certain companies and marked “For Private Circulation Only”
was an offer of shares to the public. The distinctive feature of the case is that the
prospectus was distributed to shareholders in several companies instead of just
one. This case is taken as authority for the proposition that an offer does not have
to be made to the whole world in its generality for it to qualify as having been
made to the public so long as it is not, in its terms, limited in such a way that it
could be accepted by a defined group only.35
Thus in English law the question whether an offer made to the shareholders of
a specified company is only made to the public falls to be determined in terms of
the general principles. The leading case in this regard is the decision of the
House of Lords in Nash v Lynde36 where Viscount Sumner said:
“‘The public’ is of course a general word [sic]. No particular numbers are prescribed. Anything from two to infinity may serve: perhaps even one, if he is
intended to be the first of a series of subscribers, but makes further proceedings
needless by himself subscribing the whole. The point is that the offer is such as to
be open to any one who brings his money and applies in due form, whether the
prospectus was addressed to him on behalf of the company or not. A private
communication is not thus open . . .”37

According to this approach an offer made to the shareholders of a specified
company only, as was the case in the Gold Fields case, would not be considered
an offer to the public in English law since it is not open to “any one who brings
his money and applies in due form”. There is nevertheless an obiter dictum of
Lord Buckmaster in the Nash v Lynde case which, had it been pursued in subsequent cases, could perhaps have marked a turn-about in English law. As this has
not been done the position remains unchanged. The dictum reads:
“A distribution of a prospectus among a well defined class of the public would be
an issue [to the public] . . . Many illustrations might be given of such a use of a
prospectus, for example: A company like the Army and Navy Stores, Ltd., originally confined its membership to members of His Majesty’s forces; the Civil Service
Stores in a similar way was . . . originally limited to members of the Civil Service.
There may be, there probably are, assurance companies whose membership is
similarly limited to members of the legal or clerical profession; in each of these
instances the only source from which membership could originally be obtained
would be from a class of people selected out of the general body of the public and
________________________

34
35
36
37

CLR 276 (at 292) indicates, the “essence of an invitation to the public is not in the number
of persons to whom it is addressed”. In S v Ward 1970 4 SA 626 (SWA) (which dealt with
the predecessor of 141 of the Companies Act 61 of 1973) the court held that an offer to
purchase shares, made to two persons with whom the accused was familiar and one of
whom was his medical adviser, had been made to the public.
[1911] 1 Ch 573.
Hurst and Ors v Vestcorp Ltd (1987) 13 ACLR 17 CA (NSW).
[1929] AC 158 (HL).
At 169.
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having marked and definite characteristics. A prospectus, the distribution of which
was so limited would none the less be issued [to the public] . . .”38

8 AUSTRALIAN LAW
The law in Australia is settled. An offer made to the shareholders of a specified
company only is not made to the public. At least two cases whose facts were
largely similar to those in the Gold Fields case have been decided, producing a
result with which the South African legal fraternity would be comfortable.
In Corporate Affairs Commission (SA) v Australian Central Credit Union,39
the issue was whether an offer made by the Australian Central Credit Union
(ACCU), to its 23 000 members, of a proportion of the units in a trust which
owned premises to be used as the headquarters of the ACCU, had been made to a
“section of the public”. The High Court of Australia answered the question in the
negative, saying that where a special relationship subsisted between the offeror
and members of a group or where there was some rational connection between
the common characteristics of members of the group and the offer made, the
question would ordinarily be determined by weighing the number of persons
comprising the group, the nature and content of the offer, the significance of any
particular characteristic which identified the members and the connection between that characteristic and the offer. The court held that the particular offer
had been made to the members of the ACCU in their private capacity as its
members, that it arose from their membership, it related to property in which
they were already indirectly interested and further that it had a perceptible and
rational connection with their membership.40 Mason ACJ, Wilson, Deane and
Dawson JJ said:
“The characteristic which sets the proposed offerees apart as a group is both
restrictive and well-defined. It is membership of ACCU . . . The proposed offer by
ACCU to its members would have a perceptible and rational connection with their
membership . . . In these circumstances, the offer of units to the members of ACCU
would be an offer to them in their domestic or private capacity as members of
ACCU. It would arise from their membership, would relate to property in which
they would be already indirectly interested as members and would have a perceptible and rational connection with that membership. Such an offer could not
properly be seen as constituting ‘an offer to [a] section of the public’ . . . or an
‘offer to the public’.”41

There was thus a very strong antecedent relationship between the offeror and
offerees in the above case, which made it relatively easy for the court to arrive at
the decision it did.
A similar decision was arrived at in TNT Australia Pty Ltd v Normandy Resources NL.42 In this case the defendant (Normandy Resources NL (N)) made a
takeover offer for the shares in Poseidon Ltd (P) under a takeover scheme. The
offer provided that for every two shares in P an accepting shareholder would
receive a cash sum and one redeemable preference share in N. The question
________________________

38
39
40
41

At 170-171.
(1985) 157 CLR 201 (HC of Aust) 207, (1985) 10 ACLR 59.
At 208 (CLR), 63 (ACLR).
At 209 (CLR), 64 (ACLR). See also Australian Softwood Forests Pty Ltd v A-G (NSW)
(1981) 148 CLR 121 (HC of Aust) 135; Lee v Evans 292.
42 (1989) 15 ACLR 99 (SC).
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before the court was whether the offer made to P shareholders was one made to
the public. The High Court of Australia held that it did not constitute an offer to
the public. An offer which was made to the shareholders in P only and those
persons who were or would become entitled to be registered as shareholders
during the currency of the offer did not constitute an offer to the public. The
court emphasised that the offer remained private even though it was made to both
registered shareholders of P as well as those persons who were entitled to membership of P, even though they were not yet registered as shareholders. Jacobs J said:
“It is only to ‘shareholders’ of Poseidon that the offer is made; those persons who
are by statute offeree shareholders, who, as distinct from members of the public
generally, are capable of acting on the offer even though their names do not appear
on the register when the offer is made, are not to be distinguished from original
offerees [registered shareholders] . . . Those who are ‘shareholders’, as the word
must be understood, have . . . during the currency of the offer exactly the same
rights in respect of the offer, and they are not in my opinion ‘the public’.”43

The position in Australia is thus correctly captured in an obiter dictum of
McHugh JA who, in Hurst & Ors v Vestcorp Ltd,44 a decision of the Court of
Appeal, Supreme Court of New South Wales, said: “[A]n offer made only to the
shareholders of a particular company is not generally regarded as an offer to the
public.”45 One should however note the use of the phrase “not generally regarded” as it does not rule out the possibility of some exceptions.
9 AMERICAN LAW
American law follows a very flexible approach which could result, in certain circumstances, in an offer made to the shareholders of a big company being held to
be an offer to the public. This view is supported by a statement made in Securities & Exchange Commission v Sunbeam Gold Mines Co et al,46 a decision of the
Ninth Circuit, a federal court. There Denman J said:
“In its broadest meaning the term ‘public’ distinguishes the populace at large from
groups of individual members of the public segregated because of some common
interest or characteristic. Yet such a distinction is inadequate for practical purposes,
manifestly, an offering of securities to all redheaded men, to all residents of
Chicago or San Francisco, to all existing stockholders of the General Motors Corporation or the American Telephone and Telegraph Company, is no less ‘public’ in
every realistic sense of the word, than an unrestricted offering to the world at large.
Such an offering, though not open to everyone who may choose to apply, is none
the less ‘public’ in character, for the means used to select the particular individuals
to whom the offering is to be made bear no sensible relation to the purposes for
which the selection is made . . . To determine the distinction between ‘public’ and
‘private’ in any particular context, it is essential to examine the circumstances
under which the distinction is sought to be established and to consider the purposes
to be achieved by such distinction.”47

The dictum of Denman J has since been approved by the Supreme Court of the
United States in Securities & Exchange Commission v Ralston Purina Co.48
________________________

43
44
45
46
47
48

At 112.
(1987) 13 ACLR 17 CA (NSW).
At 56.
95 F 2nd 699 (CA 9th Cir Wash 1938).
At 701.
346 US 119 (1953).
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10 COMMENT
Consistent with the approach in English and Australian law, the SCA held in the
Gold Fields case that an offer of shares to the shareholders in a specified
company was not an offer to the public. That was so as the offer was aimed to
acquire specific private property and would not achieve its purpose if it was made
to the public as the property was in private hands. However, the fact remains that
even long before the Gold Fields case the courts, both in this country and elsewhere, had already accepted that there was no singular test to be used in determining whether an offer was made to the public.
Starting with S v Rossouw,49 the approach has always been that the circumstances of each case must be looked at to determine whether an offer had been
made to a person as a domestic offer, a member of the public or the public. The
Rossouw case was followed by another Rossouw case, namely S v Rossouw50
where Nicholas J (as he then was) said: “I respectfully agree with Van der
Heever J that the question whether an offeree is or is not a member of the ‘public’ can only be answered with reference to the circumstances of each case.”51
This was a reference to a statement in the first Rossouw52 case where Van der
Heever J had said that “a person shall not in relation to a company be regarded as
not being a member of the public by reason only that he is a holder of shares in
the company or a purchaser of goods from the company”.53 Under the Companies Act of 1926 a person could, in relation to his own company, be considered a
member of the public.54 Membership of a company was not, however, the only
consideration. As the courts emphasised, the circumstances of each case had to
be taken into account.55
This flexible approach can also be gathered from the dicta in of some of the
English,56 Australian57 and American decisions.58 If this flexible approach were
to be revived in South African law, which is not the case at the moment, the
result would be the opposite of the Gold Fields case. I therefore submit that our
law definitely needs such an approach now, for a number of reasons, including
but not limited to the following:
• To be public, an offer does not have to be made to the whole world.59 If an
offer is made to a section of the public, or even an individual such as a total
________________________

49
50
51
52
53
54
55

56
57
58
59

1969 4 SA 504 (NC).
1971 3 SA 222 (T).
At 509H.
S v Rossouw 1969 4 SA 504 (NC).
The statement was based on the slightly different language of s 80 bis of the Companies
Act 46 of 1926.
Section 80 bis.
S v Rossouw 1969 4 SA 504 (NC); S v Rossouw 1971 3 SA 222 (T); S v Ward 1970 4 SA
626 (SWA). However, in Vlakspruit Landgoed (Edms) Bpk v J Mentz (Edms) Bpk 1977 1
SA 780 (T) (a case decided under the Companies Act 61 of 1973) Le Roux AJ said at
786G-H that the word “public” had, in each case, to be determined in the light of the “intention of the offeror”, taking into account the objective which was sought to be achieved,
namely whether it was the intention of the offeror to sell shares or something else by means
of shares.
See section 7 above.
See section 8 above and especially the case of Lee v Evans.
See section 9 above.
In re South of England Natural Gas and Petroleum Co [1911] 1 Ch 575; Securities and
Exchange Commission v Sunbeam Gold Mines Co 201; Matlala Public Offer of Shares 139.
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stranger who is intended to be one of a number of offerees to whom the offer
would be made for as long as it remains open, such offer is public;60
• Whether an offer has been made to the public depends on a number of factors,
based on the facts and circumstances of each case;61
• The purpose of classifying an offer as a public one is to protect the investing
public by requiring disclosure of the prescribed information in a prospectus
or, in the case of s 141, in a written statement. On the basis of the information
thus given, members of the public62 would be able to make an informed decision whether to invest in the company or not;63
• Given that a shareholder could, in relation to his or her company, be regarded
as a member of the public,64 there is less of a reason not to regard a shareholder in another company (target company) as a member of the public. In
this regard one should take cognisance of the definition of an “offer to the
public” as contained in s 142(1) of the Act, which includes any offer of shares
to a section of the public, whether selected as members of the company concerned or in any other manner. That a company’s own shareholders could, in
relation to it, be considered a section of the public is remarkable indeed;
• The diversity and number of shareholders in the Gold Fields case, who were
scattered all over the world, was a good reason for regarding them as members of the public, or at the very least a section of the public. Because of their
diversity and widespread location, coupled with the fact that the shares being
offered to them were traded on several stock exchanges, there was no way in
which a significant number of them could not have been in the dark as regards
the affairs of a company whose shares were being offered to them. Accordingly, a significant number of them definitely needed protection in the form of
frank disclosure in a prospectus;
• While not conclusive, the courts have often said that the number of persons to
whom the offer is made is a factor to take into account in determining whether
an offer has been made to the public;65 and
• An offer made to all the residents of a small village where everyone knows
every body else is nevertheless made to the public or a section thereof. There
is therefore no reason to doubt that an offer made to all the shareholders of
________________________

60 Nash v Lynde 169.
61 S v Rossouw 1969 4 SA 504 (NC) 159H; S v National Board of Executors 1971 3 SA 81
(D) 137D; Corporate Affairs Commission (SA) and Another v Australian Central Credit
Union 169; Vlakspruit Landgoed (Edms) Bpk v J Mentz (Edms) Bpk 786G-H.
62 Section 144 of the Companies Act 61 of 1973 contains exceptions to the word “public”
which essentially refer to the so-called “sophisticated” investors such as banks, mutual
banks, insurance companies and unit trust schemes, these being institutional investors. The
other group of exceptions, also contained in the same section, deals with insiders to the
company offering shares such as its directors, officers or employees.
63 See section 2 above.
64 S v Rossouw 1969 4 SA 504 (NC); S v Ward; S v Rossouw 1971 3 SA 222 (T) and Vlakspruit Landgoed (Edms) Bpk v J Mentz (Edms) Bpk.
65 S v Ward; S v National Board of Executors; Lynde v Nash; Corporate Affairs Commission
(SA) and Another v Australian Central Credit Union; Lee v Evans and Securities and Exchange Commission v Sunbeam Gold Mines Co et al.
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Gold Fields, who numbered thousands and were located all over the world,
was an offer to the public.66
11 CONCLUSION
There is no doubt that the decision of the SCA in the Gold Fields case has the
backing of both South African and international law and particularly English and
Australian cases. However, there is one key ingredient of company law which it
misses, namely investor protection. As already indicated, the purpose of the
disclosure requirement of a prospectus is to protect the investing public who
should be given the necessary information on the basis of which they would
decide whether to take the shares being offered to them or not. Such a decision
could only be made if the necessary information was provided in the prospectus.
Because of the diverse nature of the shareholders in the case, and bearing in
mind their worldwide geographical location, it was inevitable than a significant
number of them were not in the know regarding the affairs of the company
whose shares were being offered to them. Their shareholding in Gold Fields was
not sufficient to inform them of the affairs of Harmony, whose shares were being
offered to them. In short, a more flexible approach to the concept “public” is
called for in South Africa law, if anything, for the sake of investor protection. In
this regard the Gold Fields decision is a step in the wrong direction.

________________________

66 The sheer magnitude of the shareholders to whom the offers were made weighed heavily in
such decisions as Securities and Exchange Commission v Sunbeam Gold Mines Co et al
and Securities and Exchange Commission v Ralston PurinaCo.
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1 INTRODUCTION
This contribution reflects on the impact of the South African Constitution and its
Bill of Rights on the reshaping of private and public employment in South
Africa. It describes in the first place in brief terms the general state of labour law
in South Africa, which has become subject to the impact of the Constitution and
its Bill of Rights – emphasising in particular the incorporation of public international and comparative law elements in the framework of labour law in South
Africa, and the lack of a strict public/private law divide. The contribution then
provides a brief overview of the constitutional and human rights framework
relevant to private and public employment, and the different constitutional
elements impacting on employment. It stresses that the impact of the Constitution stretches beyond the influence of the fundamental rights contained in the
Bill of Rights, as it also involves the role of constitutional values and constitutional principles.
The core of the contribution deals with selected areas of application of the Constitution in the area of employment, with specific reference to the jurisprudential
evidence of the impact of constitutional and human rights on private and public
employment. It highlights in essential terms, from a jurisprudential perspective:
• That the broad area of labour law has been subjected to constitutional scrutiny;
• How the scope of the section dealing with fundamental rights in the Constitution has been determined through jurisprudential pronouncements;
• That the substantive impact of constitutional guarantees has permeated specific and large areas of South African labour law;
• The availability of constitutional causes of action irrespective of other causes
of action;
• The determination of the powers, jurisdiction and sphere of activity of labour
law dispute resolution institutions;
________________________
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• The Constitutional Court’s position on its overriding powers of interpretation;
• The reinterpretation of common law notions and doctrines operative in the
area of labour law;
• How the Constitution has come to effectively provide a haven for parties to
the employment relationship who or employment matters which have been
excluded from (statutory) regulation and protection;
• That the Constitution serves as an instrument to determine whether an employment relationship does indeed exist;
• The constitutional context and boundaries of collective bargaining;
• The endorsement of substantive equality within an affirmative action framework; and
• How the constitutional framework has impacted on the legitimate scope of
government action, and on industrial action and collective bargaining within
the context of the public employment relationship.
In the concluding part, the contribution discusses some areas of constitutional
uncertainty and in particular reflects on the question whether the Constitutional
Court’s broad approach in the area of labour law and treatment of the issues
referred to above could be regarded as unnecessarily intrusive. The contribution
concludes that it required the intervention of the Constitutional Court to finally
settle matters of constitutional dispute in labour matters. From the perspective of
an overall labour law evaluation, so it is suggested, the courts entrusted with
constitutional jurisdiction have done remarkably well, given the short time span
since the adoption of the interim and final Constitution, and the fact that constitutional review of employment matters has been an innovation of recent origin in
the South African legal system.
2

GENERAL STATE OF LABOUR LAW ON WHICH THE
CONSTITUTION AND ITS BILL OF RIGHTS HAVE HAD TO
IMPACT
It is generally accepted that South Africa has a progressive labour law system,
which developed incrementally, culminating in a new mother law, the Labour
Relations Act 66 of 1995 (LRA), supported by other pieces of subsequent legislation with a strong human rights resonance, such as the Basic Conditions of
Employment Act 75 of 1997 (BCEA) and the Employment Equity Act 55 of
1998 (EEA).
This did not happen automatically or merely as a product of intended law reform. Since the 1980s in particular, and following on the reform proposals contained in the oft-quoted Wiehahn Commission report, several factors and considerations jointly had a major influence on reshaping the contours and contents
of South African labour law. Worth mentioning in particular are the considerable
political and legal involvement on the part of the trade union movement, at times
supported by business/capital, the wide-ranging recommendations made by a
fact-finding commission of the ILO,1 and innovative and impressive jurisprudential developments.
________________________

1 ILO Report of the Fact Finding and Conciliation Commission on Freedom of Association
concerning the Republic of South Africa (FFCC) (1992) paras 639-670 (see also International
Labour Office “Prelude to Change: Industrial Relations in South Africa” 1992 ILJ 755-761).
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Extensive reliance has in the process been placed on international comparisons. There has been a large-scale adoption of international law (eg ILO norms
on freedom of association and the right to organise,2 strike law,3 and employment
equity4) and supra-national law norms (eg transfer of undertakings at the EU
level5) and of progressive standards developed in other systems (eg Canada
(employment equity); the UK (unfair dismissal); Germany (employee participation)6), initially by tribunals and courts in the pre-1995 LRA days, and subsequently by the drafters of the relevant labour legislation. These norms and standards essentially correspond to what are normally contained in a range of international human rights instruments.
It is, therefore, of considerable significance that the new labour laws, namely
the LRA of 1995, the BCEA of 1997 and the EEA of 1998:
• Express the intention in their preambles (and in the case of the LRA7 and the
BCEA,8 also in their purpose provisions) that the said laws are adopted to give
effect to the applicable fundamental rights framework and the international
law obligations of the Republic (the BCEA9 and the EEA10 refer specifically
to ILO obligations); and
• Stipulate, in the case of the LRA11 and the EEA12 (the BCEA does not contain
a separate interpretation clause), that the said laws have to be interpreted in
compliance with the Constitution and the public international law obligations
of the Republic.
Furthermore, South African law does not adhere to the strict public/private law
divide which is characteristic of private and public employment in, for example,
Germany13 and to some extent the UK. This is so in that:
• While private employment would have as its origin private law contractual
arrangements, and while some of its contents and many of its legal consequences would be of a contractual nature, this has to a significant extent been
qualified and at times been superseded by a range of extra-contractual considerations, such as the overriding impact of legislation, the operation of
________________________

2 Cf ILO Conventions 87 of 1948 (Freedom of Association and Protection of the Right to
Organise Convention) and 98 of 1949 (Right to Organise and Collective Bargaining).
3 For the relevant norms see Ben-Israel International Labour Standards: The Case of Freedom
to Strike (1988) 93-127.
4 Cf ILO Convention 111 of 1956 (Discrimination in Respect of Employment and
Occupation).
5 See Council Directive 2001/23/EC of 12 March 2001 on the Approximation of the Laws of
the Member States relating to the Safeguarding of Employees’ Rights in the event of
Transfers of Undertakings, Businesses or Parts of Undertakings or Businesses and the
predecessor Directive 77/187/EEC, as amended by Directive 98/50/EEC.
6 See the German Works Constitution Act of 1972.
7 Section 1(a).
8 Section 2(a) & (b).
9 Section 2(b).
10 Section 3(d).
11 Section 1(b).
12 Section 3(a).
13 In Germany a special category of public servants, the Beamte, are regarded as being
covered within the public law domain; public servants appointed as Angestellte or Arbeiter
are deemed to be covered under private law: Oliver “Werksbeskerming van openbare sektor werknemers: ’n regsvergelykende ondersoek” 1998 Public Law 256-276.
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collective bargaining and other collective labour law principles (for example,
in the area of industrial action), and jurisprudential pronouncements and findings based on broader principles of fairness (as opposed to mere lawfulness)
and the constitutional prescripts.
Public employment has historically been viewed as being of a mixed public/
private law nature. Alongside the operation of contractual norms,14 both the
special nature of the public employment relationship and the particular role of
administrative law have always contributed to giving shape and content to
public employment.15 This has been underlined by innovative and dramatic
reforms of a jurisprudential nature which have characterised this part of employment law since the 1980s (for example, judicial incorporation of the legitimate expectation doctrine,16 and jurisprudential acknowledgement of a
much broader basis of administrative law protection, amongst others with reference to the infringement of “rights” and “property”17).
However, a trend towards equalisation appears from the modern labour laws
(in particular the LRA, BCEA and EEA). These laws rarely draw any distinction between public and private employment, and by and large provide for the
same structures, norms and standards applicable to both forms of employment. In short, with some exceptions,18 the same legal provisions have been
made applicable to both public and private employment.
Of course, the operation of administrative law principles would still apply to
public employment, although a deliberate attempt is made in the LRA to grant
(exclusive) jurisdiction to the Labour Court to adjudicate same.19 More recently, these principles have been largely codified in statutory format,20
namely in the Promotion of Administrative Justice Act (PAJA).21
Specialised public sector laws, with some relevance for the public employment sphere, do exist for the public sector as a whole (in particular the

________________________

14 Monckten v British SA Co 1920 AD 324 330; Nchabaleng v Director of Education (Tvl)
1954 1 SA 432 (T) 438H–439A; Acting Provincial Commissioner, Correctional Services &
others v Matheyse (1) 2002 ILJ 2192 (LAC); Maada v Member of the Executive Council of
the Northern Province for Finance & Expenditure & another 2003 ILJ 937 (LAC).
15 Administrator, Transvaal v Zenzile 1991 1 SA 21 (A).
16 Administrator, Transvaal v Traub 1989 4 SA 731 (A); 1989 ILJ 823 (A).
17 See, amongst others, Administrator, Natal v Sibiya 1992 4 SA 532 (A).
18 For example, a separate bargaining council regime operating along the same lines as its
private sector counterpart, is provided for in Part D of Ch 3 of the LRA.
19 See s 158(1)(h) of the LRA, read with s 157(1). See Transnet Ltd v Chirwa [2006] SCA
131 (RSA) (decided on 29 September 2006) para 34 (per Conradie JA). However, in a
separate judgment in the same case Cameron JA held that this provision merely gives the
labour courts power to review the State’s conduct as employer, without the intention to
confer exclusivity (para 64).
20 The PAJA is a partial codification of the administrative common-law principles: Schoonbee
v MEC for Education, Mpumulanga 2002 4 SA 877 (T); 2002 ILJ 1359 (T). See also Bato
Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism 2004 7 BCLR 687
(CC); Minister of Health v New Clicks SA (Pty) Ltd 2006 1 BCLR 1 (CC) para 431 (The
“cause of action for judicial review of administrative action now ordinarily arises from
PAJA, not from the common law as in the past”) (see also paras 95 & 96); and Zondi v
MEC for Traditional and Local Government Affairs 2005 3 SA 589 (CC) paras 99 to 101.
21 Act 3 of 2000. Recently, however, in the Supreme Court of Appeal matter of Transnet Ltd
v Chirwa [2006] SCA 131 (RSA) the majority held that PAJA does not apply to the termination of an employment contract by a state organ. See section 5 1(b) below.
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Public Service Act),22 as well as for distinct parts of the public service (eg the
defence force,23 the police,24 public education25).
3 THE CONSTITUTIONAL AND HUMAN RIGHTS FRAMEWORK
Section 23 of the Constitution contains a range of collective and individual
fundamental labour rights, namely the right to fair labour practices, freedom of
association, the right to organise, the right to collective bargaining, the right to
strike (but not the right to lock out). Little qualification of these rights is contained in s 23. They have been deliberately formulated in wide and extensive
terms, granting protection and freedom of action in almost limitless fashion.26
The task of limiting these rights has been left to the legislature, subject to the
power of the courts to determine the legitimate scope of these limitations.27
These rights are supported by a host of other fundamental rights which may in
a given context also impact on the employment sphere, such as the right to
equality,28 to human dignity,29 and to privacy.30 Often the application of these
rights is interlocking,31 also in the employment sphere.32
While the labour law fundamental rights may be regarded as rights of a socioeconomic nature, it is significant that they have not been subjected to the standard qualification applicable to many of the other socio-economic rights (for
example, social security), with reference to the adoption of reasonable measures,
within the available resources, in order to achieve the progressive realisation of
the said rights.33 One would also not have expected a different approach, given
the special character of employment relations, and its infusion by principles of
________________________

22
23
24
25
26
27
28
29
30
31

32

33

Proc 103 of 1994.
Defence Act 42 of 2002.
South African Police Service Act 68 of 1995.
National Education Policy Act 27 of 1996; South African Schools Act 84 of 1996;
Employment of Educators Act 76 of 1998; Higher Education Act 101 of 1997.
See section 4 3 below.
In terms of s 36 of the Constitution.
Section 9.
Section 10.
Section 14.
Cf Government of the Republic of South Africa v Grootboom 2000 11 BCLR 1169 (CC)
(para 23): “There can be no doubt that human dignity, freedom and equality, the
foundational values of our society, are denied those who have no food, clothing or shelter.”
Also, in a recent judgment reflecting on the exclusion of permanent residents from the
South African social assistance system, the Constitutional Court weighed up the competing
considerations and took into account the intersecting fundamental rights (ie the right to
human dignity, the right to equality and the right to access to social security and in the
event of deprivation the right to access to appropriate social assistance) that were involved:
Khosa v The Minister of Social Development; Mahlaule v The Minister of Social Development 2004 6 BCLR 569 (CC).
The South African courts have consistently held, also in the area of employment, that there
is close correlation between the right to equality and the protection of a person’s dignity
(Larbi-Odam v Member of the Executive Council for Education (North-West Province) and
the Minister of Education 1997 12 BCLR 1655 (CC); Hoffmann v SA Airways 2000 ILJ
2357 (CC); Walters v Transitional Local Council of Port Elizabeth 2001 1 BCLR 98
(LC).). At the heart of the prohibition of unfair discrimination is the recognition that under
the Constitution all human beings, regardless of position in society, must be accorded equal
dignity – Hoffmann v SA Airways 2000 ILJ 2357 (CC).
Cf ss 26(2) and 27(2).
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industrial self-governance, specialised statutory arrangements, and the like.
Important consequences flow from this, in particular as regards the direct and
immediate enforceable effect of the said labour rights.
One would readily assume that these labour law fundamental rights have a
horizontal application, and not merely vertical application. This flows amongst
others, firstly, from the nature of the said rights, in particular in relation to
protected categories in terms of the rights34 and the approach adopted by the
Constitutional Court when a fundamental right is extended without reference to,
for example, citizenship35 and, secondly, the hierarchical nature of the (individual) employment relationship.36 Significantly, this has not been made an issue
in the jurisprudence of the Constitutional Court, as the Court has without any
enquiry assumed jurisdiction in cases involving private sector parties.37
Public employment enjoys considerable coverage in the Constitution. This was
bound to have an impact on the developing jurisprudence in this area, as reflected on below. This extended coverage inter alia relates to:
• The establishment of a public service for the Republic within the public
administration.38
• Specific coverage of certain distinct branches of public employment, namely
the defence force39 and the national police service.40
• A special chapter dealing with public administration:41
– Indicating the range of democratic values and principles applicable to the
public sector (for example, public administration must be accountable, transparent and broadly representative of the South African population),42 and
– Containing specific public sector employer and employee rights, such as
the right to a fair pension and the obligation on the public service to loyally
________________________

34 These s 23-rights are extended to respectively everyone, every worker, every employer,
every trade union and every employers’ organisation.
35 See The Union of Refugee Women v The Director: The Private Security Industry Regulatory Authority (Case CCT 39/06, decided on 12 December 2006) quoting with approval
from Lawyers for Human Rights and Another v Minister of Home Affairs 2004 4 SA 125
(CC); 2004 7 BCLR 775 (CC) para 27. In Khosa v The Minister of Social Development;
Mahlaule v The Minister of Social Development 2004 6 BCLR 569 (CC) the Court
remarked (at par 47): “This Court has adopted a purposive approach to the interpretation of
rights. Given that the Constitution expressly provides that the Bill of Rights enshrines the
rights of ‘all people in our country’, and in the absence of any indication that the section 27(1) right is to be restricted to citizens as in other provisions in the Bill of Rights, the
word ‘everyone’ in this section cannot be construed as referring only to ‘citizens’.”
36 Cf Davies and Freedland Kahn-Freund’s Labour and the Law (1983) 18: “But the relation
between an employer and an isolated employee or worker is typically a relation between a
bearer of power and one who is not a bearer of power. In its inception it is an act of
submission, in its operation it is a condition of subordination, however much the submission and the subordination may be concealed by that indispensable figment of the legal
mind known as ‘the contract of employment’.”
37 See, for example, NUMSA v Bader Bop (Pty) Ltd 2003 2 BCLR 182 (CC).
38 Section 197(1) of the Constitution.
39 Sections 198-204.
40 Sections 198-199 & 205-208.
41 Chapter 10.
42 Section 195(1).
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execute the lawful policies of the government of the day.43 Special provisions apply to members of the security services.44
• Special provisions of a transitional nature, applicable to the merging of the
various public sector regimes inherited by a democratic South Africa.45
• The impact of the constitutional right to just administrative action.46
• The operation in the area of public employment of some of the provisions of
chapter 3 of the Constitution relating to co-operative government. For example,
and with reference to these provisions, it has been held that it is expected of
the state as employer to provide reasons in the event of a prejudicial decision
or action (such as the non-promotion of a civil servant), and that the state as
employer is constitutionally bound to submit written reasons for the election
of a particular employee, where an unsuccessful applicant challenges the
promotion of another candidate.47
• It would appear that the fact that public administration in general and the
public service in particular has been constitutionally embedded has had an
impact on the manner in which fundamental rights and statutory provisions
have been interpreted. It has also had an impact on determining the legitimate
scope of government action, and the limits set to industrial action and
collective bargaining in the public service.48
From a constitutional perspective, it is not only fundamental rights and specific
constitutional provisions which play a role in shaping private and public employment. The role of constitutional values (often overlapping with constitutional rights – such as in the areas of equality and human dignity) remains
relevant as well.49 There are also other constitutional principles which may have
a decisive influence on labour law questions. For example, the constitutional
principle of legal independence of the courts played a significant role in determining the (non-employment) status of magistrates in, amongst others, Van
Rooyen v The State50 and Khanyile v CCMA.51
4

JURISPRUDENTIAL EVIDENCE OF THE IMPACT OF
CONSTITUTIONAL AND HUMAN RIGHTS ON PRIVATE AND
PUBLIC EMPLOYMENT: SELECTED AREAS OF OVERARCHING
APPLICATION

4 1 Subjection of the broad area of labour law to constitutional scrutiny
In the Interim Constitution some areas of labour law application were effectively
excluded from constitutional scrutiny.52 A more pronounced attempt to do so was
________________________

43
44
45
46
47

Section 197.
Section 199.
Sections 236 & 237 of the Interim Constitution Act 2000 of 1993.
Section 33 of the Constitution of the Republic of South Africa, 1996.
PSA obo Williams v Department of Correctional Services 1999 ILJ 1146 (CCMA); Ngxuza
v Secretary, Department of Welfare, Eastern Cape Provincial Government 2000 12 BCLR
1322 (E); s 41(1)(c) of the Constitution.
48 See section 4.12 below
49 See also s 195, which sets out the democratic values and principles by which public
administration is governed.
50 2002 5 SA 246 (CC).
51 2004 ILJ 2348 (LC).
52 Section 33(5)(a): “The provisions of a law in force at the commencement of this Constitution promoting fair employment practices, orderly and equitable collective bargaining
continued on next page
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contained in the new text of the draft of the final (1996) Constitution.53 Proponents of this view were of the opinion that labour law is a specialised area which
had to a significant degree been shaped by the collective parties to the relationship, and had already obtained a progressive character, which would make
judicial interference inappropriate. In the first Certification judgment54 the
Constitutional Court emphatically disagreed: the supremacy of the Constitution
would be severely compromised if any specific branch of the law would be
excluded from constitutional investigation.
4 2 Delimiting the scope of the fundamental labour rights provision
Apart from those judgments in which the courts have incrementally determined
through a process of interpretation the nature and extent of the constitutional
labour rights, the Constitutional Court initially, in the Certification judgment,
had to determine the scope of section 23. Two issues need to be highlighted in
particular:
(a) The right to (engage in) collective bargaining could not, on the employer
part, according to the Court, be restricted to employers’ organisations only,
as individual employers are as much part of the collective bargaining context in South Africa.55
(b) Perhaps of more importance is the absence of any reference in s 23 to a
right to lock out, as opposed to the right to strike.56 Employer representatives would argue that for the sake of balance such a right should be included, as the interim Constitution in s 27(5) contained the principle of
recourse to lock-out, alongside a right to strike; and the LRA itself recognises a right to strike alongside recourse to the lock-out.57 The Constitutional Court, however, endorsed the view that the lock-out is neither
conceptually nor legally the equivalent counterpart to the (right to) strike:
the right to strike of employees serves as an effective countervailing force to
the power of the employer to act unilaterally. In addition, in only a handful
of constitutions world-wide would the right to lock out be acknowledged.
To the contrary, the right to strike is well-entrenched in many constitutions
and international and regional human rights instruments. However, so the
Court commented, the non-inclusion of the lock out in the Constitution does
not imply that a legislative provision permitting a lock-out is necessarily
unconstitutional, or indeed that the provisions of the LRA permitting lockouts are unconstitutional.58
________________________

53
54
55

56
57
58

and the regulation of industrial action shall remain of full force and effect until repealed or
amended by the legislature.”
Clause 241(1) of the uncertified text of the Constitution provided that the provisions of the
Labour Relations Act 66 of 1995 shall, despite the provisions of the Constitution, remain
valid until they are amended or repealed.
Certification of the Constitution of the Republic of South Africa, 1996 1996 10 BCLR 1253
(CC); 1996 4 SA 744 (CC) para 149.
The failure by the uncertified text of the Constitution to protect such a right therefore
represented a failure to comply with the language of CP XXVIII which specifically states
that the right of employers to bargain collectively shall be recognised and protected:
Certification of the Constitution of the Republic of South Africa, 1996 para 69.
See s 23(2)(c).
Section 64(1).
Certification of the Constitution of the Republic of South Africa, 1996 paras 64-68.
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4 3 The permeating substantive impact of constitutional guarantees on
specific/large areas of South African labour law
The (in principle) unqualified context of the rights enshrined in s 23 has had a
vast impact on the context and content of several areas of labour law. This is so
not only in theoretical terms, but it has also become evident in respect of areas
which are not sufficiently covered by the present labour law regime (both statutory and common law), such as the limited provision made for unfair labour
practices in the LRA.59 The vast impact could of course be plainly the function
and logical conclusion of the unlimited nature of most of the s 23 rights. Two of
the areas affected in particular relate to the unfair labour practice and the right to
strike. The unfair labour practice is discussed below.60 As regards the impact of
the right to strike, the following may be considered:
(a) The interim Constitution restricted the right to strike to collective bargaining purposes.61 This rider has not been included in s 23(2)(c) of the 1996
Constitution. As a result, the constitutional drafters safeguarded – at least in
principle, but subject to the operation of the limitation provision62 – several
“atypical” forms of strike action provided for in the LRA, such as the secondary strike63 and protest action (that is, a strike to promote or defend the
socio-economic interests of workers),64 from constitutional attack.
(b) The courts have accepted that no implicit limitation of the constitutional
right to strike is to be readily assumed.65 This flows from the rule of constitutional interpretation that limitations on fundamental rights should be
restrictively interpreted.66 The statutory limitations on the exercise of the
right to strike are seen as (justifiable) and exclusive limitations on the right
to strike, which do not lightly allow an inference of any other implicit and
non-statutory limitations.67
(c) Also, in NUMSA v Bader Bop (Pty) Ltd68 the Constitutional Court remarked
that an interpretation of the LRA that does not infringe or limit the right to
strike more than is necessary is to be preferred, given the fundamental
nature of the said right, the fact that limiting the right to strike in this
instance would also constitute a limitation of another constitutionally protected right (ie the right to representation), and the approach adopted by
ILO international supervisory bodies in this regard. It therefore found that
minority unions also have the right to strike over the recognition of their
shop stewards.
________________________

59
60
61
62
63
64
65
66
67
68

See section 4.8 below
See sections 4.6 and 4.8 below.
Section 27(4).
Section 36 of the 1996 Constitution.
LRA s 66.
Section 77. See in particular the minority judgment by Nicholson JA in Business South
Africa v COSATU 1997 5 BLLR 511 (LAC).
CWIU v Plascon Decorative (Inland) (Pty) Ltd 1998 12 BLLR 1191 (LAC); Ceramic
Industries Ltd t/a Betta Sanitaryware v NCBAWU 1997 6 BLLR 697 (LAC).
See Early Bird Farm (Pty) Ltd v FAWU 2004 7 BLLR 628 (LAC); Business South Africa v
COSATU 1997 5 BLLR 511 (LAC).
Mzeku v Volkswagen SA (Pty) Ltd 2001 8 BLLR 857 (LAC).
2003 2 BCLR 182 (CC) (cf para 18 in particular).
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(d) One of the other implications of this essentially constitutional approach is
that the Labour Appeal Court found that the right to strike envisages that
not only affected union members could be called out to participate in strike
action, but all union members, as well as other employees of the same
employer outside the bargaining unit, even though they have no direct
interest in the outcome of the dispute.69 The significance of this approach,
informed by the constitutional entrenchment of the right to strike, is
particularly evident when these judgments are compared with the position
under the old LRA and before the new constitutional dispensation took
effect. For example, in Kobue v Gulf Steel (Pty) Ltd70 it was decided by the
then Labour Appeal Court that participation by an employee in a strike
within a bargaining unit to which the employee did not belong, and not heeding the employer’s command to return to work, amounted to misconduct.
(e) Another implication is that employees are in principle free to embark on
strike action during the currency of a collective agreement in order to force
the employer to conclude an agreement for the period subsequent to the
period of the current agreement.71
(f) In addition, a further consequence of the wide constitutional ambit is that it is
not necessary to give notice when workers resume strike action,72 or to serve
notice of impending strike action on every employer to be affected by an
industry-wide strike, as long as notice is served on the bargaining council.73
(g) Of course, the constitutional recognition of the right to strike does not mean
that the right cannot be limited in terms of the provisions of the LRA. The
limitation can take the form of requiring compliance with procedural conditions, such as prior conciliation and the giving of the required notice. It can
also prohibit strike action where the issue in dispute is already regulated in a
collective agreement or arbitration award, or where the enterprise concerned
renders essential services. In Mzeku v Volkswagen SA (Pty) Ltd74 the Labour
Appeal Court accepted that these limitations are, generally speaking, justifiable limitations on the right to strike. Finally, the limitations may also apply
to particular categories of workers. In the judgment of South African National
Defence Union v The Minister of Defence75 the Court remarked that:

“[T]he absence of the right to strike for soldiers is a limitation which has not
been attacked as unconstitutional by the applicant or anyone else . . . On the face

________________________

69 See CWIU v Plascon Decorative (Inland) (Pty) Ltd 1998 12 BLLR 1191 (LAC); Afrox Ltd
v SACWU 1997 4 BLLR 375 (LC); SACTWU v Free State and Northern Cape Clothing
Manufacturers’ Association 2002 1 BLLR 27 (LAC); Early Bird Farm (Pty) Ltd v FAWU
2004 7 BLLR 628 (LAC); Crown Footware (Pty) Ltd v National Union of Leather Workers
2001 ILJ 1109 (LAC); Rustenburg Base Metal Refineries (Pty) Ltd v National Union of
Mineworkers 2002 6 BLLR 586 (LC); and Public Servants Association of South Africa v
Minister of Justice and Constitutional Development 2001 11 BLLR 1250 (LC).
70 1996 ILJ 105 (LAC).
71 South African Security Employers Association v TGWU (2) 1998 4 BLLR 436 (LC), as
approved by the Labour Appeal Court in South African National Security Employers
Association v TGWU (1) 1998 4 BLLR 364 (LAC).
72 Transportation Motor Spares v NUMSA 1999 ILJ 690 (LC).
73 Tiger Wheels Babelegi (Pty) Ltd t/a TSW International v NUMSA 1999 ILJ 677 (LC)). See
generally 3M SA (Pty) Ltd v SACCAWU 2001 5 BLLR 483 (LAC).
74 2001 8 BLLR 857 (LAC).
75 2003 3 SA 239 (T).
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of it, it would appear to be a reasonable and justifiable limitation, given the
nature of the Defence Force inter alia in view of the demand of section 200(1)
of the Constitution [i.e. that the defence force must be structured and managed
as a disciplined military force], to which the Constitutional Court also referred.”

4 4 Availability of constitutional causes of action irrespective of other
causes of action
The area of public employment in particular has seen much of the controversy
around the question whether a litigant is confined to the available (labour law)
causes of action and remedies if a constitutional case can be made out too. In this
regard the following:
(a) In some cases it was decided that if the cause of action is primarily a labour
law issue, the fact that the action of the employer (in casu suspension) may
violate fundamental rights, does not change the basic nature of the dispute:
see Mcosini v Mancotywa.76
(b) The Constitutional Court evidently adopts a wider approach. There are
several important judgments of the Court in the employment sphere from
which it is apparent that a litigant may rely directly on a human rights provision enshrined in the Constitution to bring a claim, despite the availability
of other causes of action.
• In Hoffmann v SA Airways77 the applicant, who had been refused the job
of a cabin attendant because of his HIV status, approached the High Court
and then the Constitutional Court on the basis of the alleged infringement
of his constitutional right to equality. The applicant could have used the
protection available in terms of the then provisions of the LRA (ie the
then item 2(1)(a) of Schedule 7 of the Act), but deliberately chose the
constitutional rights route. That the Court must have been aware of the
wider framework of protection is evident from the fact that although
granting the applicant his claim, the Court was sensitive to the specific
powers of the Labour Court in terms of the EEA to deal with HIV testing
in order to determine suitability for employment.
• Perhaps the most direct and substantial authority for the point made here
appears from the judgment in Fredericks v MEC for Education & Training, Eastern Cape.78 The Court made it clear that it is prepared to let the
applicant choose a cause of action: even though the dispute in casu could
be resolved on the basis of the power of a particular labour law institution79 to interpret and apply a collective agreement,80 the Court did not
find fault with the applicant’s reliance on a constitutional cause of action,
namely the alleged violation of sections 9 (equality) and 33 (just administrative action) of the Constitution.81 This approach has been endorsed
________________________

76 1998 ILJ 1413 (Tk): The implication is that the Labour Court is still vested with exclusive
jurisdiction: Mcosini v Mancotywa 1998 ILJ 1413 (Tk). See also NAPTOSA v Minister of
Education, Western Cape 2001 2 SA 112 (C) and Walters v Transitional Local Council of
Port Elizabeth 2001 1 BCLR 98 (LC).
77 2000 ILJ 2357 (CC).
78 2002 2 BLLR 119 (CC); 2002 2 BCLR 113 (CC) para 11.
79 The Commission for Conciliation, Mediation and Arbitration – CCMA.
80 In terms of s 24 of the LRA.
81 See also the judgment of Cameron JA in Transnet Ltd v Chirwa [2006] SCA 131 (RSA)
(Case no 24/2005, decided on 29 September 2006) paras 58-60.
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in several more recent High Court cases.82 More recently, in United National Public Servants Association of SA v Digomo NO83 the Supreme
Court of Appeal held that conduct by an employer that may constitute an
unfair labour practice in terms of the provisions of the LRA84 may also
violate other constitutional rights,85 in which case the High Court has jurisdiction to entertain the dispute and grant a remedy.
(c) However, where the matter was raised in the labour court structure, an
applicant should not be allowed the right to appeal the Constitutional Court
directly, as the labour courts should not be bypassed in matters falling
within their jurisdiction: see Dudley v City of Cape Town.86
4 5 Determining the powers, jurisdiction and sphere of activity of labour
law dispute resolution institutions
Fundamental rights and constitutional provisions have played an important role
in determining the scope of powers, jurisdiction and sphere of activity of a range
of labour law dispute resolution institutions. Two examples may suffice:
(a) Despite a long line of cases, it was (until recently) not conclusively decided
whether the Labour Court enjoys exclusive jurisdiction in respect of labour
law matters, including labour law matters of a constitutional nature. While
s 157(1) of the LRA stipulates that the Labour Court has exclusive jurisdiction in respect of all matters that elsewhere in terms of the LRA or in terms
of any other law are to be determined by the Labour Court, it was sometimes maintained that the Labour Court had been established as a specialist
institution, and that the High Court, therefore, lacks jurisdiction in labour
law matters. This was said to be the case in some judgments even in the
event of jurisdiction over the alleged breach of fundamental rights. However, the Supreme Court of Appeal rejected this position, at least as far as
matters pertaining to breach of contract were concerned.87 More recently, in
a unanimous judgment the Constitutional Court made it clear that the
Labour Court, despite its being a court of law equivalent in status to the
High Court, does not in terms of the LRA enjoy general jurisdiction to deal
with all disputes arising from employment.88 This position now seems to be
entrenched in the case law: see, amongst others, Denel (Pty) Ltd v Vorster;89
Hoffmann v SA Airways90 and Feinberg v African Bank Ltd.91
(b) Section 168(3) of the Constitution stipulates that the Supreme Court of
Appeal (SCA) is the highest court of appeal except in constitutional matters.
________________________

82 See Bester v Sol Plaatje Municipality 2004 9 BLLR 965 (NC); Liberty Life Association of
Africa Ltd v Kachelhoffer 2004 10 BLLR 1043 (C); Ntabeni v Member of the Executive
Council for Education, Eastern Cape 2002 SA 103 (Tk HC); and Simela v MEC for Education, Province of the Eastern Cape 2001 9 BLLR 1085 (LC).
83 2005 12 BLLR 1169 (SCA).
84 In casu, the setting aside of the promotion of 84 employees in a government departments: in
terms of the provisions of s 186(2) of the LRA this could constitute an unfair labour practice.
85 For example, unfair administrative action (s 33 of the Constitution).
86 2004 ILJ 991 (CC).
87 Fedlife Assurance Ltd v Wolfaardt 2001 1 SA 49 (SCA); 2001 ILJ 2407 (SCA).
88 Fredericks v MEC for Education & Training, Eastern Cape 2002 2 BLLR 119 (CC) para
37; 2002 2 BCLR 113 (CC)
89 2004 ILJ 659 (SCA).
90 2000 ILJ 2357 (CC).
91 2004 (13) HC 1.1.1.
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In a recent judgment the SCA held that an appeal therefore lies from the
Labour Appeal Court (LAC) to the SCA – the LAC is therefore not the final
court of appeal in labour matters. However, based on the SCA’s inherent
power to protect and regulate its own process, in Numsa v Fry’s Metals
(Pty) Ltd the Court imposed the requirement that special leave to appeal
must first be obtained.92 In NEHAWU v University of Cape Town93 the
Court also found that that an appeal from the Labour Appeal Court on a
constitutional matter can be lodged with either the Supreme Court of
Appeal or the Constitutional Court.
4 6 The Constitutional Court’s overriding powers of interpretation
One of the more controversial areas of Constitutional Court jurisprudence relates
to the role that the Court has ascribed to itself when it comes to interpretation.
The Court has made it clear that its role in this regard goes beyond:
(a) interpreting the provisions of the Constitution, including the fundamental
rights provisions; and
(b) determining whether a particular statutory provision constitutes a constitutional infringement.
Already in SACCAWU v Irvin & Johnson Ltd (Seafoods Division Fish Processing)94 the Court remarked that it has the jurisdiction to entertain any question
arising from or connected with the Labour Court’s (and, one would assume, the
Labour Appeal Court’s) interpretation of the constitutional right to fair labour
practices. Subsequently, in NEHAWU v University of Cape Town,95 the Constitutional Court found that the proper interpretation by the Labour Appeal Court of a
statutory provision96 is in itself a constitutional matter (within the context of the
constitutional concept of fair labour practices), to be entertained finally by the
Constitutional Court.
4 7 Reinterpreting common law notions and doctrines operative in the area
of labour law
In accordance with the constitutional mandate to develop the common law,97 the
courts have where necessary made inroads in traditional common law perspectives relevant to labour law. This is illustrated in several judgments, some of
which emanate from the Constitutional Court. For example, in K v Minister of
Safety & Security98 the core question to be determined was whether the Minister
of Safety and Security could be held vicariously liable for the rape of a woman
by three policemen in uniform who had offered her a lift. Overturning the largely
________________________

92
93
94
95
96

2005 5 BLLR 430 (SCA).
2003 3 SA 1 (CC); 2003 2 BCLR 154 (CC).
2000 ILJ 1583 (CC).
2003 3 SA 1 (CC); 2003 2 BCLR 154 (CC).
That is, s 197 of the LRA on transfer of employment contracts in the event of a transfer of
the business as a going concern.
97 In terms of s 39(2) of the Constitution, when interpreting any legislation, and when
developing the common law or customary law, every court, tribunal or forum must
promote the spirit, purport and objects of the Bill of Rights. Also, s 8(3) of the Constitution
stipulates that, when applying a provision of the Bill of Rights to a natural or juristic
person in terms of s 8(2), a court, in order to give effect to a right in the Bill, must apply, or
if necessary develop, the common law to the extent that legislation does not give effect to
that right.
98 2005 8 BLLR 749 (CC).
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traditional doctrine-based decision of the Supreme Court of Appeal,99 where it
had been held that the policemen had deviated from their duties to such an extent
that their employer could not be held vicariously liable for the rape and its
consequences, the Constitutional Court provided important guidance regarding
the application of the principles of vicarious liability in cases such as the present
one.100 The law must discern not only the facts of which give rise to vicarious
liability, but also the extent to which, and circumstances in which public policy
requires innocent employers to compensate innocent third parties for harm
caused by employees. Considerations of public policy are therefore important as
well.
In cases when the wrong was committed in the course of a deviation from the
employee’s normal duties (for example, where the employer had prohibited such
actions), it is difficult to determine whether vicarious liability should arise. In
such cases, according to the Court, two further questions must be answered. The
first is whether the wrongful act was committed solely for the employee’s own
purpose. The second is whether, even if committed for the employee’s own purpose, the link between the employee’s conduct and the purposes of the employee’s business is sufficiently close. The proximity question raises a question
of law, which must be answered in accordance with the principles underlying the
Bill of Rights.
Furthermore, the Constitutional Court held that international developments in
the law relating to vicarious liability in sexual harassment cases need to be taken
into account. In such cases it is not sufficient to ask (as the SCA did) whether the
policemen’s “deviation” from their normal duties was of such a degree that it
could be said that they were carrying out the employer’s instruction; it is instead
necessary to focus on the closeness of the connection between the employee’s
deviant conduct and the business of the employer. The Court had no hesitation to
find that in this case the connection was obvious and clearly close.101 In view of
these factors, and in particular in the light of the constitutional rights of the
applicant and the constitutional duties of the police, the connection between the
conduct of the policemen and their employment was sufficiently close to render
their employer liable.
Of course, the position is that had the policemen arrested the applicant and
raped her, the State would have been liable because they would have been acting
________________________

99 K v Minister of Safety & Security 2005 ILJ 681 (SCA).
100 The Court held that a constitutional issue was at stake in this matter, despite the earlier
remark by the same court in Phoebus Apollo Aviation CC v Minister of Safety and
Security 2003 1 BCLR 14 (CC) to the effect that in that (earlier) case no constitutional
issue had been raised. In this case (2005 8 BLLR 749 (CC)) the applicant had specifically
argued that the Supreme Court of Appeal’s conclusion that the principles of vicarious
liability did not render the State liable in her case was inconsistent with the Bill of Rights.
This did in fact raise a constitutional issue. Also, the extent of the policemen’s duty to
protect members of the public from violence and the liability for the breach of this duty
also raised a constitutional issue.
101 The three policemen all had a statutory and constitutional duty to protect members of the
public in general and the applicant in particular. Also, they were wearing uniforms which
identified them as policemen – it was reasonable for the applicant to trust them. Also,
when they raped her, the three policemen were simultaneously serving their own purposes
and failing to discharge their duties as policemen.
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in the course and scope of their duties. There is, therefore, no difference between
the situation of a person under arrest and a person in the care of the police.
In a yet more recent decision, the Constitutional Court held that the above
principles also apply when off-duty police officers place themselves on duty by
their conduct.102
4 8 Constitutional haven for parties to the employment relationship who
or employment matters which have been excluded from (statutory)
regulation/protection
One of the most significant constitutional contributions to the sphere of employment law has been the extension of coverage and protection to parties to the
employment relationship who or employment matters which have been excluded
from statutory regulation or protection. The following examples may be cited.
4 8 1 Defence Force members and freedom of association
Excluding workers from the right to join trade unions, whether it happens as a
result of excluding them from the ambit of the LRA’s protection of freedom of
association and/or as a result of specific statutory prohibitions applicable to
them, is sure not to pass constitutional muster. This is the clear message of SA
National Defence Union v Minister of Defence,103 which resulted in the right to
join trade unions being accorded to members of the South African National
Defence Force. Even though members of the Defence Force are not employees in
the normal sense of the word, they should, according to the Court, still be
regarded as being covered by the fundamental right to freedom of association
extended by s 23(2) of the Constitution to “every worker”. The Court also found
that the provisions of the (then) Defence Act to the effect that members of the
armed forces may not participate in acts of public protest, constitute an unjustifiable limitation of the workers’ right to freedom of expression, as contained in
s 16 of the Constitution. However, as noted above,104 the absence of a right to
strike for soldiers could be seen as a justifiable limitation of the right to strike.
4 8 2 Minority unions and the right to organise, to collective bargaining and to
strike
In NUMSA v Bader Bop (Pty) Ltd105 the Constitutional Court reflected on the
question whether minority unions and their members do indeed have the right to
bargain over and to strike in order to compel an employer to recognise the
union’s shop stewards. The Court approached the matter from the point of view
of the purposes of the LRA and the relevant ILO Conventions (ie Conventions
87 of 1948 and 98 of 1949). It extracted the following two principles from the
international instruments, namely: (a) that freedom of association is ordinarily
________________________

102 Minister of Safety and Security v Luiters (Case CCT 23/06, decided on 30 November
2006). The applicant had been severely injured when shot by an off-duty policeman, who
had been looking for people who had robbed him and who had disappeared into the
nearby houses and whom he had wanted to arrest.
103 1999 ILJ 2265 (CC).
104 See section 4.3 above; South African National Defence Union v The Minister of Defence
2003 9 BLLR 932 (T).
105 2003 2 BCLR 182 (CC) – see in particular paras 18 & 36 of the judgment.
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interpreted to afford unions the right to recruit members and to represent those
members at least in individual workplace grievances; and (b) that unions have
the right to embark on industrial action to pursue their demands. The Court also
made it clear that an interpretation of the relevant provisions of the LRA,106
which would avoid the limitation of constitutional rights,107 is to be preferred.108
4 8 3 The limited statutory framework of the unfair labour practice concept
There are several indications that the constitutional scope of right to fair labour
practices is wider than the LRA concept of the unfair labour practice. That this is
possibly so, was raised by the Labour Court in Mans v Mondi Kraft Ltd.109 The
LRA unfair labour practice (ULP) concept is not a neutral concept, as it does not
cover unfair conduct on the part of the employees or the trade union.110 Furthermore, the LRA concept is a restricted one, in the sense that only those practices
referred to in the definition could constitute unfair labour practices.111 Several
other practices which could constitutionally fall within the purview of the
concept are thus not covered.
As regards the non-neutral nature of the present LRA ULP concept, some
clarity has now been provided by the Constitutional Court. The Court made it
clear, in a case dealing with the scope of the (then) s 197 of the LRA pertaining
to the transfer of employment contracts within the context of a transfer of a
business as a going concern, that the constitutional right to fair labour practices
enshrined in s 23(1) of the Constitution protects both employers and employees.112 This would imply that an employer could rely directly on the constitutional right to fair labour practices when challenging an alleged unfair labour
practice perpetrated by an employee.113
________________________

106 In casu those sections of the LRA relating to the exercise of organisational rights and the
right to strike.
107 In casu the rights to freedom of association, to organise and to strike embedded in s 23 of
the Constitution.
108 See also section 4.3 above.
109 2000 ILJ 213 (LC).
110 From the present definition contained in s 186(2) of the LRA it appears that the
previously neutral formulation (see s 1 of the Labour Relations Act 28 of 1956) has been
replaced by one which places an emphasis on the protection of the employee against
certain unfair actions of the employer. For example, in a matter where an employer
claimed compensation from an ex-employee who deserted, it was sent away emptyhanded by the CCMA, the Commissioner found that since the new ULP definition does
not provide for a ULP committed by the employee against the employer, the CCMA does
not have jurisdiction to deal with the matter (see Maseko v Entitlement Experts 1997
BLLR 317 (CCMA)).
111 See s 186(2), which emphasises that a numerus clausus of actions are covered: “Unfair
labour practice means any unfair act or omission that arises between an employer and an
employee, involving . . .” (emphasis added). A list of specific acts follows. It is clear that
the Labour Court is also of the view that the ULP concept is of a limited nature. It has
stated that an employee will not succeed with an unfair labour practice claim unless he/
she can prove that the conduct or practice complained of falls within the ambit of one of
the specific categories listed in the definition (Nawa v Department of Trade & Industry
1998 7 BLLR 701 (LC)).
112 NEHAWU v University of Cape Town 2003 2 BCLR 154 (CC).
113 NEWU v CCMA 2004 2 BLLR 165 (LC); 2003 ILJ 2335 (LC) 2340J-2341A.
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It needs to be remarked that the constitutional concept of the unfair labour
practice is decisively extensive (s 21(1)(a) stipulates that “Every person has the
right to fair labour practices”) and not capable of being restricted or fixed in
terms of its application or interpretation.114 Also, the LRA is not intended to
regulate exhaustively the entire concept of an unfair labour practice as contemplated in the Constitution.115
4 9 The Constitution as an instrument to determine whether an employment relationship does indeed exist
In at least two cases the Constitutional Court applied the Constitution as a tool to
determine whether an employment relationship exists in order to answer the
following question, namely whether the persons concerned would qualify for
either constitutional or statutory labour law protection/coverage.
(a) As noted above,116 in SA National Defence Union v Minister of Defence117 it
was held that members of the Defence Force are covered by the freedom of
association (and the freedom of expression) provisions of the Constitution.
It would appear that the Court was ultimately persuaded to arrive at this
finding by the fact that the basis on which permanent members of the
Defence Force are employed is similar to that of workers employed in terms
of a contract of employment.
(b) In Van Rooyen v The State118 the Constitutional Court dealt at length with
the status of magistrates. Whilst acknowledging that they may at some point
historically have been regarded as servants of the state, this is no longer the
case. The constitutional principle of legal independence would militate
against such an approach. In fact, the Court took note of the fact that their
status has gradually evolved, and that through an intricate system of checks
and balances different individual and institutional role-players have been
made to give shape to the unique nature of their relationship. They could at
best be described as office-bearers, but not as employees.119
4 10 Constitutional context and boundaries of collective bargaining
4 10 1 Constitutional context of collective bargaining: A constitutional right
and duty to engage in collective bargaining?
Section 23(5) of the Constitution grants the right to engage in collective bargaining to every employer, employers’ organisation, and trade union. This formulation has given rise to a debate as to whether this provision creates a right to
bargain, coupled with a corresponding duty on the other party in the collective
bargaining process to engage in collective bargaining. Some authors have expressed the opinion that what is essentially protected is a freedom to bargain
without undue state interference or regulation, as opposed to a right. The implication of this view is that there is no corollary legally enforceable duty on the
counterpart to bargain collectively. This view was endorsed in a decision of
________________________

114
115
116
117
118
119

NEHAWU v University of Cape Town 2003 2 BCLR 154 (CC).
NEWU v CCMA 2004 2 BLLR 165 (LC); 2003 ILJ 2335 (LC).
Section 4.8.1 above
2003 3 SA 1 (CC); 2003 2 BCLR 154 (CC).
2002 5 SA 246 (CC). See section 3 above.
See also Khanyile v CCMA 2004 ILJ 2348 (LC).
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the Transvaal Provincial Division of the High Court in South African National
Defence Union v The Minister of Defence.120 The Court based its finding on the
different wording of the interim Constitution,121 which guaranteed the right to
bargain collectively (as opposed to the right to engage in collective bargaining,
as enshrined in the final Constitution). However, in two more recent judgments
of the same provincial division involving the same parties,122 the Court rejected
the view that a mere freedom is provided for by the wording of s 23(5) of the
Constitution. According to the Court the use of the phrase “to engage in” is
entirely neutral as regards the question whether s 23(5) confers a right or a
freedom. The Court construed the provision as conferring a right on the union
concerned to engage in collective bargaining, and that the section imposes an
obligation on the Minister to engage in collective bargaining. If this decision
were to be upheld, this would have major implications for the structure and
operation of the LRA in the collective sphere, as the LRA is premised on the
assumption that collective bargaining is voluntary.
Recently the Supreme Court of Appeal heard the appeals permitted in all three
cases together.123 With reference to the provisions of Convention on the Right to
Organise and Collective Bargaining of the ILO,124 the Court emphasised the
voluntary nature of bargaining envisaged by this Convention.125 This voluntarist
approach, the Court argued, is also characteristic of the South African labour
dispensation. Regarding the question whether there is a judicially enforceable
duty to collective bargaining in the military context, the Court held:
“[T]he Constitution, while recognizing and protecting the central role of collective
bargaining in our labour dispensation, does not impose on employers or employees
a judicially enforceable duty to bargain. It does not contemplate that where the
right to strike is removed or restricted, but is replaced by another adequate mechanism, a duty to bargain arises.”126

4 10 2 Constitutional boundaries of collective bargaining
It is clear that collective bargaining has to operate within the boundaries set by
the Constitution. There have been at least two judgments, the one emanating
from the Constitutional Court and the other from the Labour Court, from which
it appears that a collective agreement remains subject to constitutional scrutiny
and may not infringe fundamental rights. In both these cases the fact that the
collective agreements endorsed the inherently discriminatory regimes (against
foreigners and Black employees respectively) concerned, was of no avail (see
Larbi-Odam v Member of the Executive Council for Education (North-West
Province) and the Minister of Education127 and Leonard Dingler Employer
________________________

120 2003 3 SA 239 (T).
121 Section 27(3) of the Interim Constitution 200 of 1993.
122 See, amongst others, South African National Defence Union v The Minister of Defence
2003 9 BLLR 932 (T).
123 SANDU v Minister of Defence & Others [2006] SCA 90 (RSA) (SANDU I); South
African National Defence Union v Minister of Defence & Others [2006] SCA 91 (RSA)
(SANDU II).
124 Convention 89 of 1949: see art 4.
125 In any event, the Court noted that the extent to which the provisions of the Convention
shall apply to the armed forces and the police shall be determined by national laws or
regulations: see art 5(1) of the Convention.
126 SANDU v Minister of Defence & Others [2006] SCA 90 (RSA) (SANDU I) para 25.
127 1997 12 BCLR 1655 (CC).
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Representative Council v Leonard Dingler (Pty) Ltd128 respectively). In LarbiOdam the Constitutional Court ruled that discrimination against foreigners
cannot be justified from a constitutional point of view on the basis that a collective agreement endorsed the said discrimination. In Leonard Dingler it was
argued that the allegedly racial basis of the differentiation made between the
employer’s pension funds was the result of a collective arrangement, in terms of
which a separate fund would be in place for certain categories of workers who
happened to be predominantly black. The Court found that a negotiated outcome
could not be used as a defence against unfair discrimination.
Also, in National Union of Public Service and Allied Workers v General
Public Service Sectoral Bargaining Council,129 it was decided that the provisions
of the constitution of the relevant sectoral bargaining council must be interpreted
with due regard to the Bill of Rights; any discrimination of whatever nature
within the sphere of employment, including collective bargaining, would not be
tolerated by any court or a quasi-judicial body. And in Schoon v MEC, Department of Finance, Economic Affairs and Tourism, Northern Province130 the Court
held that a collective agreement which denies an applicant legal representation in
any circumstances constitutes an inroad into the applicant’s constitutional right
to just administrative action.
As discussed in more detail,131 the constitutional regulation of a certain matter
and the subsequent implementing legislation or subordinate legislation have the
effect, at least in the public employment context, of overriding any claim that the
same matter be dealt with by collective bargaining.
4 11 Endorsement of substantive equality within an affirmative action
framework
In various judgments the courts in South Africa had to consider whether
affirmative action programmes infringed the constitutional right to equality in a
manner and to an extent which is not countenanced by the Constitution and/or
the previous and present LRA, as well as the EEA. It has to be noted that the Bill
of Rights regards such measures as a fulfillment or attainment of the equality
ideal and not (as was the case with s 8 of the interim Constitution) as an exception to the right to equality. Section 9(2) of the 1996 Constitution stipulates:
“Equality includes the full and equal enjoyment of all rights and freedoms. To
promote the achievement of equality, legislative and other measures designed to
protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.”
In the seminal judgment of the Constitutional Court in Minister of Finance &
others v Van Heerden,132 the Court held that equality before the law in terms of
s 9(1) of the Constitution and the measures to promote equality contained in
s 9(2) are “both necessary and mutually reinforcing”.133 This flows from the fact
that s 9(2) recognises that restitutionary measures may be taken to promote the
________________________

128
129
130
131
132
133

1997 11 BLLR 1438 (LC).
2002 ILJ 1936 (BCA).
2003 9 BLLR 963 (T).
Section 4.11 below.
2004 6 SA 121 (CC); 2004 11 BCLR 1125 (CC).
Para 31.
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achievement of equality – in the South African context the constitutional concept
of equality must be understood to include remedial or restitutional equality.
Remedial measures are “not a derogation from, but a substantive and composite
part of, the equality protection envisaged by the provisions of s 9 and of the
Constitution as a whole”.134 The Court continued:135
“However, what is clear is that our Constitution and in particular section 9 thereof,
read as a whole, embraces for good reason a substantive conception of equality
inclusive of measures to redress existing inequality. Absent a positive commitment
progressively to eradicate socially constructed barriers to equality and to root out
systematic or institutionalised under-privilege, the constitutional promise of equality before the law and its equal protection and benefit must, in the context of our
country, ring hollow.”

Therefore, according to the Court, if restitutionary measures based on the
specified discrimination grounds listed in s 9(3) pass muster under s 9(2), they
cannot be presumed to be unfairly discriminatory.136
The Court explained the rationale and approach to be adopted in the following
terms:137
“This substantive notion of equality recognises that besides uneven race, class and
gender attributes of our society, there are other levels and forms of social differentiation and systematic under-privilege, which still persist. The Constitution
enjoins us to dismantle them and to prevent the creation of new patterns of disadvantage. It is therefore incumbent on Courts to scrutinise in each equality claim the
situation of the complainants in society; their history and vulnerability; the history,
nature and purpose of the discriminatory practice and whether it ameliorates or
adds to group disadvantage in real life context, in order to determine its fairness or
otherwise in the light of the values of our Constitution. In the assessment of
fairness or otherwise a flexible but ‘situation sensitive’ approach is indispensable
because of shifting patterns of hurtful discrimination and stereotypical response in
our evolving democratic society.”

4 12 The impact of the constitutional framework on the legitimate scope of
government action, and on industrial action and collective bargaining
within the context of the public employment relationship
What scope is there for government action, industrial action and collective
bargaining, given the constitutional nature of the framework set for the public
service? These areas remain subject to constitutional and statutory regulation,
which simultaneously limits the possibility of dealing with the relevant issues by
way of collective bargaining and industrial action. In this regard are the following:
(a) The transitional provisions of the interim Constitution, which envisaged a
reduction of housing subsidy benefits in order to bring about equalisation in
the public service, have the effect of making the issue a rights and not an
interest issue subject to collective bargaining and industrial action.138 Similarly, the constitutionally foreseen transfer of ambulance services to a provincial government was found not to be a matter which falls within the
________________________
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Para 32.
Para 31.
Para 33.
Para 27.
Transkei Public Servants Association v Government of the RSA 1995 9 BCLR 1235 (Tk).
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employer’s power and which could be subject to negotiation and protected
industrial action.139
Also, as discussed above,140 in the public sector context the provisions of a
collective agreement and of the constitution of the relevant sectoral bargaining council may not discriminate unfairly, or deny an applicant legal representation.
Furthermore, constitutional imperatives must be considered and rationally
balanced when particular policy approaches are adopted and implemented
in the public service. For example, in the area of affirmative action in the
SA Police Service the courts have noted that the constitutional imperative of
an effective police service must be balanced with the implementation of
affirmative action programmes in the SA Police Service.141 Similarly, in
South African Police Service v Public Servants Association142 the Constitutional Court stressed the importance of balancing two constitutional
requirements, namely, capacity-building of the SAPS,143 on the one hand,
and respecting job security,144 on the other.145
Additionally, as regards appointments, it has been held that setting criteria
for the appointment of a public employee, even if these are contained in the
relevant regulations, must still comply with the constitutional right to equality. For example, setting an age criterion for the appointment of a detective
in the SA Police Service (in casu 18-30) was found to be unfair, unless this
could be shown to be an inherent requirement of the job. Similarly, setting
an educational requirement could also amount to (indirect) discrimination, if
not reasonably linked to the job concerned.146
In the case of Basson v Provincial Commissioner (Eastern Cape) Department of Correctional Services (LC)147 the Labour Court had this to say as

________________________

139 IMATU v City of Cape Town 2002 ILJ 1921 (BCA).
140 Section 4.9 above.
141 Stoman v Minister of Safety and Security 2002 3 SA 468 (T) and Coetzer v Minister of
Safety & Security 2003 ILJ 163 (LC)
142 Case CCT 68/06, decided on 13 October 2006. The case concerned the question whether
the National Police Commissioner is vested with a discretion in accordance with the provisions fo the applicable South African Police Service regulations to allow an incumbent
to remain undisturbed and enjoy a higher salary without competing for the newly regraded post, when upgrading a post. Should the incumbent not be employed in the upgraded post in terms of the regulations he or she could, without the post being advertised,
be appointed to a post similar to the one that had been filled by him orher, and he or she
could also be discharged in terms.
143 s 207(2) of the Constitution provides that: “The National Commissioner must exercise
control over and manage the police service in accordance with the national policing policy
and the directions of the Cabinet member responsible for policing.” In addition, the Constitution recognizes the importance of observing affirmative action in the police service,
as well as the maintenance of effectiveness, efficiency, high ethical standards and progressive human resource policies (see s 195(1) of the Constitution).
144 As a subset of the fundamental right to fair labour practices, enshrined in s 23 of the
Constitution.
145 Paras 12, 22-23, 72.
146 POPCRU obo Baadjies v SA Police Service 2003 ILJ 254 (CCMA).
147 2003 ILJ 803 (LC). See also See University of the Western Cape v Member of the
Executive Committee for Health & Social Services 1998 3 SA 124 (C) 130J.
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regards the general approach of our courts vis-à-vis interference with
governmental or administrative decisions:148
“The courts, are, generally, wary and reluctant to interfere with executive or
administrative decisions taken by executive organs of government or other
public functionaries, who are statutorily vested with executive or administrative power to make such decisions, for the smooth and efficient running of
their administrations or otherwise in the public interest. Indeed, the court
should not be perceived as having assumed the role of a higher executive or
administrative authority, to which all duly authorized executive or administrative decisions must also be referred for ratification prior to their implementation. Otherwise, the authority of the executive or other public functionaries, conferred on it by the law and/or the Constitution, would virtually
become meaningless and irrelevant, and be undermined in the public eye. This
would also cause undue disruptions in the state’s administrative machinery.”

(f)

The specific nature of the public service, or of constituent parts thereof, may
also impact on the nature of the remedy which a court or arbitrator may
impose. For example, in Coetzer v Minister of Safety & Security149 the
Labour Court ruled that the appropriate remedy in the event of unfair discrimination in the state sector (in casu the SA Police Service) would require
that it is not sufficient only to consider the circumstances of the grievants.
Where the discrimination impinges on constitutional imperatives, such as
that the South African Police Service must render an efficient service to
protect the community, a remedy restricted to monetary compensation would
not be appropriate; the remedy must be one which addresses the interests of
and benefits the South African people. Therefore, so the Court held, an
order for damages or compensation is not one which would be appropriate,
but rather the promotion of the applicants (in casu White males) who had
been unfairly discriminated against as regards their non-promotion.150

(g) From an overall perspective, it is clear the courts expect public bodies to act
within the framework of the Constitution. The fundamental constitutional
values and principles instil a new ethos in the conduct required of the public
service and constitute an objective, normative, value system. As noted in
another High Court judgment:
“[T]he content of this value system depended on an understanding that the
Constitution mandated the development of a society that had broken with the
past and where institutions that had operated prior to the new constitutional
dispensation had to be instilled with a new operational vision based on the
foundational values of that dispensation.”151
________________________

148 820.
149 2003 ILJ 163 (LC).
150 See also Stoman v Minister of Safety and Security 2002 3 SA 468 (T) and Public
Servants’ Association v Minister of Justice 1997 5 BCLR 577 (T).
151 Geldenhuys v Minister of Safety and Security 2002 4 SA 719 (C) 728J (commenting on
the failure by the police to perform their custodial duty towards prisoners under their
control). For similar remarks within the Correctional Services context (relating to the
treatment of unsentenced prisoners), see Minister of Correctional Services v Kwakwa
2002 3 All SA 242 (SCA).
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CONCLUSIONS

5 1 Areas of constitutional uncertainty
Several specific areas of (actual or potential) constitutional uncertainty remain.
Two examples may suffice:
5 1 1 The closed shop phenomenon
Section 26 of the LRA provides for the entering into of closed shop agreements,
subject to compliance with a number of statutory conditions. Section 25 provides
for agency shop agreements. In the process of determining whether the closed
shop in particular infringes the constitutionally protected right to be free to
associate and, if so, whether the infringement falls within the ambit of a permissible limitation152 of the right in question, issues such as the following arise:153
• whether the positive right to freedom of association also includes the negative
right;
• whether the conditions applicable to valid closed shop agreements are sufficient to balance and/or protect the rights and rightful interests of employees and
other unions affected thereby;
• whether it is necessary to provide for closed shop agreements where the Act
already allows for a lesser form of infringement in the form of agency shop
agreements; and
• developments internationally (s 39(1) obliges courts, tribunals and forums to
consider international law and allows them to take account of foreign law).
It has to be noted that the courts accept that an agency shop interferes with a
person’s constitutional right of freedom of association, and that strict compliance
with the statutory requirements for a valid agency shop agreement is therefore
required.154
5 1 2 Employment decisions in the public sector domain
There has been a long line of conflicting decisions on the question whether
employees in the public sector could rely on the provisions of the PAJA to
challenge employment decisions taken by the state or organs of state in their
capacity as employer.155 A number of decisions held that this is indeed possible,
as PAJA provides an administrative law cause of action different from the labour
________________________

152 See s 36 of the Constitution.
153 See generally Olivier and Potgieter “The right to associate freely and the closed shop”
1994 TSAR 289-305 and 1994 TSAR 443-469.
154 See Greathead v SACCAWU 2001 ILJ 595 (SCA) and Solidarity v Minister of Public
Service & Administration 2004 ILJ 1764 (LC)). See, however, the remark made by the
Supreme Court of Appeal in South African National Defence Union v Minister of Defence
[2006] SCA 91 (RSA) (SANDU II) to the effect that “[W]hile it is difficult to envisage a
closed shop agreement that is incompatible with a military establishment, it is also not
difficult to envisage such an agreement that is compatible with it”.
155 This question only applies to cases where an employment decision is indeed taken. In
Phenithi v Minister of Education 2006 1 All SA 601 (SCA)) the court held that the provision of the Employment of Educators Act 76 of 1998 (s 14(1)(a)) to the effect that absence from work for a period exceeding 14 days automatically terminates the employee’s
employment, does not constitute an administrative act which could be reviewed, as the
applicant’s dismissal was by operation of law.
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law cause of action provided for under the labour laws of this country.156 In other
matters the courts held that the comprehensive labour law dispensation operative
in South Africa now effectively and sufficiently covers public employees as well
– there is no need to rely on the statutory administrative law framework.157
The recent Supreme Court of Appeal decision in Transnet Ltd v Chirwa158 has
not brought final clarity, as there were three separate decisions which reflected
differently on the substance of the case (the case concerned the dismissal of an
employee of Transnet). Mthiyane JA159 held that the dismissal of the employee
does not constitute the exercise of a public power, as the nature of the conduct (ie
the dismissal) is based on contract. The dismissal therefore does not constitute
administrative action contemplated by the provisions of PAJA. Also, public
employees are since the introduction of the Labour Relations Act of 1995
covered by the labour legislation of this country. Conradie JA, on the other hand,
was prepared to accept that dismissal within the public sector context could
constitute administrative action. However, in his view, since the advent of the
LRA dismissals in the public domain cannot be dealt with as administrative acts
– public dismissals have effectively been taken out of the realm of administrative
law. Cameron JA160 differed from these approaches. With reference to the
dictum of the SCA in Zenzile,161 he stressed that every act of the public employer
derives from its public, statutory character, including dismissals. There is also a
larger principle at stake: employment with a state organ triggers a public
dimension that imposes public duties that the courts have to supervise. Also, he
emphasised that the Labour Court does not have general jurisdiction in all
employment-related matters.
From the above, it is evident that a clear pronouncement by the Constitutional
Court is required as to whether decisions in the public sector domain do or could
amount to administrative action, and whether a public employee is entitled to
pursue a cause of action in fora other than the Labour Court, in particular the
High Court.
5 2 A proper role for the Constitutional Court: abstentionist or
interventionist?
In some circles the Constitutional Court has been criticised for overstepping
the boundaries of what should be its rightful role and function. Arguments in
favour of this view range from the one that the progressive nature of South
African labour law and the maturity of the collective bargaining parties, given
________________________

156 See, amongst others, POPCRU v Minister of Correctional Services 2006 4 BLLR 385
(E); Nell v Minister of Justice & Constitutional Development 2006 7 BLLR 716 (T);
Dunn v Minister of Defence 2005 ILJ 2115 (T); De Jager v Minister of Labour 2006 7
BLLR 654 (LC). For earlier judgments to the same effect, see Mbqyeka v MEC for Welfare, Eastern Cape 2001 1 All SA 567 (Tk) and Simela v MEC for Education, Province of
the Eastern Cape 2001 10 BLLR 1085 (LC).
157 See SAPU v National Commissioner of the South African Police Service 2006 1 BLLR 42
(LC); Hlope v Minister of Safety & Security 2006 3 BLLR 297 (LC); Jones v Telkom SA
Ltd 2006 5 BLLR 513 (T); Greyvenstein v Kommissaris van die SA Inkomste Diens 2005
ILJ 1395 (T); and Louw v SA Rail Commuter Corporation Ltd 2005 ILJ 1960 (W).
158 [2006] SCA 131 (RSA) (decided on 29 September 2006).
159 Jafta JA concurring.
160 Mpati DP concurring.
161 Administrator, Transvaal v Zenzile 1991 1 SA 21 (A).
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the principle of industrial self-government, would render it inappropriate for the
Court to generally intervene, to the argument that the Court could do more to
respect the specific statutory framework and specialised institutions provided by
this framework, and the argument that a real danger exists that the whole area of
labour law could become constitutionalised.
In its pronouncements on the separation of powers and the Court’s particular
role and place in this regard, the Court has been generally cautious and has
warned that the boundaries should be respected. However, as regards state
policy, it also made it clear that
“[W]here state policy is challenged as inconsistent with the Constitution, courts
have to consider whether in formulating and implementing such policy the state has
given effect to its constitutional obligations. If it should hold in any given case that
the state has failed to do so, it is obliged by the Constitution to say so. In so far as
that constitutes an intrusion into the domain of the executive, that is an intrusion
mandated by the Constitution itself.”162

The Court also reiterated that it must be recognised that the courts “are ill-suited
to adjudicate upon issues where court orders could have multiple social and
economic consequences for the community”.163 In light of this statement, the
courts should exercise restraint. A determination that the executive acted unreasonably may in fact have budgetary implications, but is not in itself directed
at the rearranging of budgets. In this way, so the court opined, the judicial,
legislative and executive functions achieve the appropriate constitutional balance.
In my view much of the same holds true for the debate on whether the Court in
the labour law context has been too interventionist, in particular as regards its
approach towards statutory interpretation and its own powers, or whether it
should adopt an in-principle abstentionist approach. While it is conceivable that
the Court’s actions may in the long run be regarded as unnecessarily intrusive, in
my opinion it is too early too tell. As much as the critics of the court may point
to areas of real or potential concern, in their view, it could conversely be argued
that the approaches hitherto adopted by the Court, and reflected on above,
amount to a logical exercise of its power to serve as the final constitutional
watchdog to ensure compliance with the prescripts and intentions of the Constitution.
5 3 A final word
In the ten years since the entering into force of the 1996 Constitution, we have
witnessed impressive constitutional developments in our labour law, in the areas
of both public and private employment. This, one should add, has happened
notwithstanding the very progressive nature of South African labour law. The
general permeating effect of constitutional provisions and of the fundamental
rights contained in the Bill of Rights, has been significant to say the least.
In my view this has been and still is an enriching experience. It could be said
that it required the intervention of a court with the stature, expertise and authority of the Constitutional Court finally to determine the scope of the constitutional
fundamental labour rights provision, as well as the scope of powers, jurisdiction
and sphere of activity of a range of labour law dispute resolution institutions; to
________________________

162 Minister of Health v Treatment Action Campaign 2002 10 BCLR 1033 (CC) para 99.
163 Para 38.
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carve out a constitutional haven for parties to the employment relationship who
or employment matters which have been excluded from (statutory) regulation/protection; to set the constitutional boundaries for collective bargaining; and
to authoritatively endorse the operation of the principle of substantive equality
within an affirmative action framework. In the process the Court has in my view
skillfully integrated and applied international and comparative norms and standards, taken into account historical developments, have had regard to the context
and requirements of reshaping South African society, including the society in the
employment sense of the word, and generally upheld the constitutional ethos and
value system.
The late Sir Otto Kahn-Freund once remarked that it is clear that the judiciary
potentially wields enormous power in the shaping of labour law where a bill of
rights regulates fundamental rights. He declared:
“[I]t is very easy for judges to read their own notions of policy into the bill of
rights. To enact a bill of rights may involve a shifting of the function of law reform
from Parliament, the Government and the Law Commission to the Bench and to the
Bar. Some may consider this as a risk, others as an opportunity. But it should be
faced with open eyes. The potential significance of such a development should not
be underestimated.”164

It also appears from a review of German and American constitutional jurisprudence in regard to labour matters that the courts have extensively adopted an
innovative approach in order to provide absent, deficient and vaguely formulated
rights with content and meaning. In the process effect has been given to legal and
social realities and the courts have in broad terms formulated and applied policy
and guidelines.165 Despite criticism levelled at such an approach in the South
African context, one could expect that the South African courts entrusted with
the interpretation and enforcement of fundamental labour rights will in many
respects follow an innovative approach. It is, furthermore, inevitable that the
courts will take into account social perceptions and also international developments in regard to labour relations. The needs and interests of the labour
community, and in particular the relationship between the collective parties, are
of paramount importance. A court that gives effect to fundamental labour rights
essentially has to balance interests in order to ensure as far as possible an equal
bargaining position for both employer and union/employee.
This much, one would like to believe, is the role that the Constitutional Court
in particular, but so also other adjudicating institutions in South Africa have
started to fulfill. The contours may have to and will be fine-tuned as time and
new challenges require. I do, however, suggest that in the area of private and
public employment law viewed from a constitutional perspective the courts have
generally done remarkably well, given the short time span and the fact that
constitutional review of employment matters has been an innovation of recent
origin.

________________________

164 Kahn-Freund “The impact of constitutions on labour law” 1976 Cambridge LJ 240 270;
see also Beatty “Constitutional Labour Rights: Pros and Cons” 1993 ILJ 1 8-11.
165 Cf Olivier “A charter for fundamental rights for South Africa: implications for labour law
and industrial relations” 1993 TSAR 651 654-656.

NOTES AND COMMENTS

THE DIRECT AND THE INDIRECT APPLICATION OF THE BILL
OF RIGHTS: CONSTITUTIONAL IMPERATIVE OR
QUESTIONABLE ACADEMIC INNOVATION?

1 Introduction
The commencement of the current constitutional dispensation in 1994 triggered a
debate about the direct and indirect application of the Bill of Rights – a debate
that is still continuing, with no agreement between courts, academia and
practitioners in sight. The aim of this note is to formulate a viewpoint that might
make a small contribution to the debate. The various participants in the debate
thus far have very aptly presented their viewpoints in a variety of publications
and it would be impossible, within the confines of a brief note like this, to give
an overview of the debate that would do justice to all opinions. Therefore,
specific reference will only be made to particular viewpoints insofar as it is
necessary to formulate my own opinion.
2 Direct application of the Bill of Rights
It is widely accepted that the direct application of the Bill of Rights takes place
in the so-called public law relationship: that is, the (unequal) relationship
between the state, represented by its organs and exercising their authority, and
the individual. (Currie and De Waal The Bill of Rights Handbook (2005) 32-33).
The public law relationship is normally regulated by legislation, although in
some limited instances it is also regulated by the common law. The direct application of the Bill of Rights entails that a court of law will issue a declaration of
unconstitutionality of a statutory provision, a rule of the common law or the
conduct of an organ of state in terms of legislation or the common law, as a
result of the direct violation of a specific fundamental right by such an organ of
state. This approach is based on s 2 of the Constitution of the Republic of South
Africa, 1996, in terms of which the Constitution is the supreme law of the
Republic, and law or conduct inconsistent with it is invalid, read together with
s 8(1), which stipulates that the Bill of Rights applies to all law and binds the
legislature, executive, judiciary and all organs of state.
3 Indirect application of the Bill of Rights
It is usually said that the indirect application of the Bill of Rights takes place in
the so-called private law relationship, namely the (equal) relationship between
private parties, neither of whom are endowed with state authority. The private
law relationship is normally regulated by the common law, and only in exceptional instances by legislation. (Currie and De Waal The Bill of Rights Handbook
(2005) 32-33). The indirect application of the Bill of Rights entails an interpretation of legislation or the common law or (where that is not possible with regard
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to the common law) the development of the common law that will give effect to
a right in the Bill of Rights, and does not result in a declaration of unconstitutionality by a court of law. This approach is based on s 2 of the Constitution,
read together with s 8(3), which provides for the development of the common
law when applying the Bill of Rights to a natural or juristic person, if it is
necessary to give effect to a right in the Bill of Rights. This provision must be
read together with s 39(2), in terms of which the interpretation of legislation and
the development of the common law must promote the spirit, purport and objects
of the Bill of Rights, and also s 173, which states that the Constitutional Court,
Supreme Court of Appeal and High Courts have the inherent power to develop
the common law, taking into account the interests of justice.
4

Factors determining the application of the Bill of Rights in the private
law relationship
It must be kept in mind that not all rights in the Bill of Rights are per se applicable in the private law relationship. Some fundamental rights in the Bill of
Rights expressly provide for their application in both the public law and private
law relationships. An example is s 9(3), which stipulates that the state may not
unfairly discriminate directly or indirectly against anyone, and s 9(4), which
provides that no person may unfairly discriminate directly or indirectly against
anyone. Where a fundamental right is silent on its applicability in the private law
relationship, ss 8(2) and 8(4) specify certain factors that must be taken into
account in order to decide whether, on the one hand, a natural or juristic person
will be bound by a provision in the Bill of Rights, and, on the other hand, a
juristic person will be entitled to the benefit of a right in the Bill of Rights. In
order to determine whether a provision in the Bill of Rights binds a natural or
juristic person, s 8(2) requires that the nature of the right and the nature of any
duty imposed by the right be taken into account. The question whether a juristic
person is entitled to the benefit of a right in the Bill of Rights depends, in terms
of s 8(4), on the nature of the right in question and the nature of the juristic
person claiming the benefit of that right.
The practical functioning of these provisions can be illustrated as follows.
Section 8(2) limits the enforcement of fundamental rights against a natural
person or a private law juristic person by requiring that two conditions must be
met, namely that the nature of the right and the nature of any duty imposed by
the right must be such that enforcement will be possible. For example, the right
of every citizen to free, fair and regular elections for any legislative body
established in terms of the Constitution contained in s 19(2) cannot be enforced
against a natural person or private law juristic person (in the sense that such a
natural or juristic person can be compelled to make provision for free, fair and
regular elections). This right can only be violated by the state as represented by
its organs (in the sense that they might refuse to hold free, fair and general
elections) and can therefore be enforced only against the state. In contrast, the
right of everyone to an environment that is not harmful to their health or wellbeing in terms of s 24(a) can certainly be enforced successfully against both an
organ of state and a private law juristic person (for example, an industrial company). Both these entities are, after all, able to violate the right to a clean and
healthy environment. Section 24 refers to the right of everybody to have the
environment protected through reasonable legislative and other measures. In
view of this it can be argued that the state is under the duty to ensure through
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legislative and other measures (for example administrative measures), that the
environment is properly protected. It should be possible, theoretically at least, to
force the state by way of mandamus to meet its obligations under s 24. After all,
s 2 of the Constitution expressly requires that the obligations imposed by it must
be fulfilled. In contrast to the state, against which this obligation can be enforced
to its full extent, private law juristic persons cannot be compelled to pass the
necessary legislative measures to protect the environment, simply because the
promulgation of state legislation does not fall within the competence of private
law juristic persons. However, it may be possible to compel private law juristic
persons to protect the environment through measures other than legislation.
Section 8(4) of the Constitution states that a juristic person is entitled to the
benefit of the rights in the Bill of Rights to the extent required by the nature of
the rights and the nature of that juristic person. Although this provision does not
stipulate it explicitly, it can be accepted with reasonable certainty that the application thereof will be limited to private law juristic persons and will not be interpreted to include the state as a juristic person.
The prescribed factors that must be taken into account in the application of
s 8(4) overlap with those that must be considered in the application of s 8(2), but
also differ in certain key respects. The former subsection refers to the nature of
the particular fundamental right and the nature of the juristic person claiming
that right, whilst the latter subsection indicates the nature of the particular fundamental right and the nature of any duty imposed by that right as relevant factors.
The interaction between the nature of the particular fundamental right and the
nature of the specific juristic person is clearly illustrated by the following
example. The fundamental right to property in s 25 is of such a nature that it
probably accrues to most private law juristic persons, and private law juristic
persons can claim the protection of the fundamental right to property. In contrast,
the nature of the fundamental right to free, fair and regular elections is such that
it does not normally accrue to a juristic person, since juristic persons are of such
a nature that they cannot claim the fundamental right to free, fair and regular
elections. Only individual citizens can lay claim to that right.
With regard to the fundamental right to a clean and healthy environment, one
can argue that a private law juristic person cannot claim this right, insofar as a
private law juristic person cannot be said to possess health or well-being in terms
of s 24(a). Qualities such as these can only be ascribed to natural persons. In
other words, it can be argued that the nature of the fundamental right to a clean
and healthy environment is such that it does not accrue to any private law juristic
person. At most it can be said that a harmful environment will only be relevant to
a private law juristic person insofar as it results in damages to the particular
juristic person. However, this does not mean that a private law juristic person can
under no circumstances enforce the fundamental right to a clean and healthy
environment. Section 38 expressly stipulates that anyone (presumably also a
juristic person) acting in the public interest, as well as an association acting in
the interest of its members, has the right to approach a competent court, alleging
that a right in the Bill of Rights has been infringed or threatened, and the court
may then grant appropriate relief.
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5

Is indirect application of the Bill of Rights possible in the public law
relationship?
The Constitutional Court formulated a general principle in S v Mhlungu (1995 3
SA 867 (CC) para 59), which it has reaffirmed in subsequent decisions that,
where possible, constitutional issues should be avoided when deciding cases.
This implies that a court should first consider the possibility of interpreting legislation or the common law, or developing the common law so as to give effect to
a right in the Bill of Rights, before reverting to a declaration of unconstitutionality of the particular statutory provision or rule of the common law. In other
words a court should attempt indirect before direct application of the Bill of
Rights.
Indirect application of the Bill of Rights in the public law relationship as regulated by legislation is usually described as the “reading down” of that particular
statutory provision. (Currie and De Waal The Bill of Rights Handbook (2005) 6467; Du Plessis Re-Interpretation of Statutes (2002) 140-143). This is in line with
the provisions of s 39(2), which determine that every court, tribunal or forum
must promote the spirit, purport and objects of the Bill of Rights when interpreting any legislation. Apart from reading down, courts at times also make use
of so-called “reading in” to avoid the unconstitutionality of a statutory provision.
In terms of this technique, certain words or phrases are read into a statutory
provision in order to cure an omission which would otherwise have resulted in
the unconstitutionality of the particular provision. Although reading in is viewed
not as a form of interpretation, but as a constitutional remedy, it is suggested that
it nevertheless boils down to the indirect application of the Bill of Rights,
because it is aimed at avoiding unconstitutionality in the same manner as the
process of reading down. The same argument can be advanced with regard to
“severance”, which is employed in those instances where it is necessary (in order
to ensure the constitutionality of a statutory provision) to remove certain words
or phrases from such provision. (Currie and De Waal The Bill of Rights
Handbook (2005) 204; Du Plessis Re-Interpretation of Statutes (2002) 85, 140143). For purposes of this note, “reading down”, “reading in” and “severance”
will all be accepted as forms of interpretation of a statutory provision. Although
reading in and severance could probably best be described as forms of development of a statutory provision (after the analogy of development of the common
law in terms of s 8(3)), such a description should rather be avoided because it
would undoubtedly strengthen the perception that the courts in this regard usurp
for themselves a legislative competence in violation of the doctrine of separation
of powers.
6

Is direct application of the Bill of Rights possible in the private law
relationship?
This question probably embodies the most debated part of the theme under discussion, and the wide variety of answers are representative of a wide divergence
of viewpoints on especially the interpretation of the relevant provisions of ss 8
and 39 of the Constitution. Those not in favour of the direct application of the
Bill of Rights in the private law relationship point out that although s 8(1) provides for the application (therefore direct as well as indirect application) of the
Bill of Rights to all law (therefore both public law and private law), s 8(3)
clearly limits the application of a provision of the Bill of Rights to a natural or
juristic person (ie the private law relationship) only to indirect application insofar
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as it may be necessary to interpret or develop the common law so as to give
effect to a right in the Bill of Rights. This approach, however, does not take
account of the fact that a particular statutory provision regulating the private law
relationship may not be capable of an interpretation (reading down, reading in or
severance) that will in terms of s 39(2) promote the spirit, purport and objects of
the Bill of Rights. In the same vein a rule of the common law regulating the
private law relationship may not be capable of interpretation or development in
terms of s 8(3), read with s 39(2), that will ensure its compatibility with the Bill
of Rights.
What should a court of law then do in such circumstances? There seems to be
only one logical answer to this question. In terms of s 2 of the Constitution, the
Constitution is the supreme law of the Republic, and law or conduct inconsistent
with it is invalid. It is therefore suggested that a court of law would have no other
choice but to declare unconstitutional such a statutory provision or rule of the
common law. Failure to follow this approach will inevitably be construed as an
acknowledgement by a court of law that certain statutory provisions or rules of
the common law regulating the private law relationship may exist in direct violation of a right in the Bill of Rights. This, of course, boils down to a serious
denial of the status of the Constitution as the supreme law of the Republic, and is
therefore unacceptable.
In a number of cases the courts have applied the Bill of Rights directly in the
private law relationship or at least given the impression that should the circumstances necessitate it, they would not hesitate to do so. In Khumalo v Holomisa
(2002 5 SA 401 (CC) para 33) the Constitutional Court held that the right to freedom of expression applied directly in a defamation case, and in Johannesburg
Country Club v Stott (2004 5 SA 511 (SCA) para 12) the Supreme Court of
Appeal remarked as follows with regard to the contractual exclusion of liability
for damages for negligently causing the death of a person: “It is arguable that to
permit such exclusion would be against public policy because it runs counter to
the high value the common law and, now, the Constitution place on the sanctity
of life.” (See also Napier v Barkhuizen 2006 4 SA 1 (SCA).)
However, the unqualified application of this approach may, in given circumstances, give rise to unacceptable consequences. The following example will
illustrate the point in question. Section 9 of the Constitution prohibits discrimination in both the public law and the private law relationships. It can be stated that,
generally speaking, the Bill of Rights finds direct and indirect application in the
private law relationship. Should a private law entity, such as a church, decide not
to allow women to serve as ministers of religion, a declaration of unconstitutionality by a court of law in this instance may result in an unwarranted interference in the doctrinal affairs of a church, as decisions like these are more than
often based on a particular interpretation of Scripture. One’s common sense
rebels against such an unqualified application of the Bill of Rights in the private
law relationship and requires that courts should display a certain degree of
reluctance to get too involved in regulating the private law relationship in its
minutest detail. In view of this it can be argued that the constitutionality of s 8(4)
of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of
2000, which prohibits any practice, including, inter alia, religious practice,
which impairs the dignity of women and undermines equality between women
and men, is not beyond questioning insofar as it can be interpreted to prohibit a
church from refusing on doctrinal grounds to accept women as ministers of
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religion. (Roos “Gender Differentiation within Religious Communities” 2004
Speculum Juris 100-101). Pienaar (“The Effect of Equality and Human Dignity
on the Right to Religious Freedom” 2003 THRHR 584) argues as follows in this
regard: “[T]he state ought to be able to intervene in the internal relationships or
activities of the organisation if discriminating measures are not based on religious considerations or do not fulfil the requirements of the Protection (sic) of
Equality and Prevention of Unfair Discrimination Act 4 of 2000.”
But where should the line be drawn? The answer, it is suggested, is to be
found in ss 8(2) and 8(4) that lay down the factors that must be taken into
account in order to establish in a given situation whether a natural or private law
juristic person will be bound by a provision in the Bill of Rights, or whether a
private law juristic person will be entitled to the benefit of a right in the Bill of
Rights (see the discussion in paragraph 4 above). Within the confines of these
provisions a court of law, therefore, has a discretion to decide whether a private
law juristic person, such as a church in the example referred to above, should
comply with certain provisions in the Bill of Rights. A court will have to consider each and every case on its own merits and no hard-and-fast rules can be
formulated in this regard.
The limitation provision in the Bill of Rights (s 36(1)) may also be instrumental in preventing an unjustifiable application of certain rights in the Bill of
Rights in the private law relationship. A court may, for example, decide in terms
of s 8(2) that a private law juristic person is bound by a particular provision in
the Bill of Rights, but may then apply s 36(1) and find that a limitation of that
particular right is perfectly reasonable and justifiable in the circumstances of the
specific case. The question as to the extent that the limitation provision may be
applicable to the private law relationship can be debated. Some commentators
would argue that the limitation provision is primarily designed to be applied in
the public law relationship, because the private law relationship is normally not
regulated by a law of general application as required by s 36(1), and that in the
private law relationship conflicting rights in the Bill of Rights are weighed
against each other in deciding which one should be given preference. For purposes of this note the issue will not be debated any further except to point out
that the private law relationship may also sometimes be regulated by a law of
general application as required by s 36(1), and that it is accepted that in such
circumstances the limitation provision may find application.
7 Conclusion
The exposition above hopefully illustrates that, depending on the circumstances
of the particular case, both the direct and the indirect application of the Bill of
Rights take place in both the public law and private law relationships (cf Currie
and De Waal The Bill of Rights Handbook (2005) 35, 43). It can therefore be
concluded, firstly, that the dichotomy between public law and private law is not
relevant for the distinction between the direct and the indirect application of the
Bill of Rights, and, secondly, that the distinction between the direct and the
indirect application of the Bill of Rights itself is not a constitutional imperative,
but simply a semantic way of expressing the reality that the application of the
Bill of Rights may in some instances result in a declaration of unconstitutionality
of a statutory provision or a common law rule by a court of law and, in other
instances, in an interpretation of a statutory provision or a common law rule, or a
development of a common law rule, that will give effect to the values of the
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Constitution, and therefore also the Bill of Rights. Currie and De Waal (The Bill
of Rights Handbook (2005) 32) concede that the distinction between the direct
and the indirect application of the Bill of Rights is of less significance under the
1996 Constitution. However, as a result of the consequences that follow from
this distinction, they argue that it continues to play a role in constitutional
litigation. It is nevertheless suggested that it would be preferable to do away with
the distinction between the direct and the indirect application of the Bill of
Rights, so as to avoid any further confusion and uncertainty.
GERRIT FERREIRA
North-West University
Potchefstroom Campus

248

2006 (2) SPECULUM JURIS

DELICTUAL LIABILITY OF PUBLIC AUTHORITIES: PITCHING
THE CONSTITUTIONAL NORM OF ACCOUNTABILITY
AGAINST THE “FLOODGATES” ARGUMENT

1 Introduction
Since the Constitutional Court handed down its groundbreaking judgment in
Carmichele v Minister of Safety & Security (1),1 the Supreme Court of Appeal
has been busy reconstructing, reformulating and restating the essential elements
for the determination of the problematic concept of wrongfulness2 as the basis
upon which delictual liability may be imposed in contemporary South Africa.3
And having established the test for determining wrongfulness in the law of delict
to incorporate the entrenched human rights and constitutional values, the
Supreme Court of Appeal has devoted time and space to articulate these requirements in similar tones and different words in subsequent cases.4 Accordingly, it
has held the government liable for bureaucratic wrongs of its officials in a
number of cases involving acts or omissions of government officials occasioning
physical injury to the person5 or property.6 Quite recently, however, claims for
pure economic loss have been lodged and the question has turned on whether
such damages were recoverable in contemporary South African public law.7
The recent cases of Steenkamp NO v Provincial Tender Board, Eastern Cape8
and Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards
Authority of South Africa9 therefore presented the Supreme Court of Appeal with
________________________

1 2001 4 SA 938 (CC); 2001 10 BCLR 995 (CC).
2 See, for example, Minister of Safety & Security v Van Duivenboden 2002 6 SA 431 (SCA)
441-442 (Nugent JA); Van Eeden v Minister of Safety & Security (Women’s Legal Centre
Trust, as Amicus Curiae) 2003 1 SA 389 (SCA) 395-397 (Vivier ADP).
3 A good summary was supplied by Scott JA in Gouda Boerdery Bpk v Transnet 2005 5 SA
490 (SCA) 498-499.
4 See further Carmichele v Minister of Safety & Security (2) 2004 2 SA 133 (SCA) paras 2944 (Harms JA); Local Transitional Council of Delmas v Boshoff 2005 5 SA 514 (SCA)
paras 18-20 (Brand JA); Trustees, Two Oceans Aquarium Trust v Kantley & Templer (Pty)
Ltd 2006 3 SA 138 (SCA) paras 10-12 (Brand JA); Telematrix (Pty) Ltd t/a Matrix Vehicle
Tracking v Advertising Standards Authority of South Africa 2006 1 All SA 6 (SCA) paras
12-14 (Harms JA).
5 See Minister of Safety & Security v De Lima 2005 5 SA 575 (SCA); Minister of Safety &
Security v Rudman 2005 2 SA 16 (SCA); Carmichele v Minister of Safety & Security &
Another (2); Minister of Safety & Security v Hamilton 2004 2 SA 216 (SCA); Van Eeden v
Minister of Safety & Security (Women’s Legal Centre Trust, as Amicus Curiae; Minister of
Safety & Security v Van Duivenboden.
6 Modderklip Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd 2004
6 SA 40 (SCA); Local Transitional Council of Delmas v Boshoff.
7 Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards Authority of
South Africa paras 12-14; Steenkamp NO v Provincial Tender Board, Eastern Cape 2006 1
All SA 478 (SCA); 2006 3 SA 151 (SCA) paras 27 & 28. For a recent claim in private law,
see Trustees, Two Oceans Aquarium Trust v Kantley & Templer (Pty) Ltd paras 10, 12 &
20.
8 2006 1 All SA 478 (SCA); 2006 3 SA 151 (SCA).
9 2006 1 All SA 6 (SCA); 2006 1 SA 461 (SCA).
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the opportunity of stating in clear terms its attitude towards claims for damages
for pure economic loss. In laying down its reasons and policy objectives militating against such claims,10 the court resorted to the worn out judge-made
“floodgates” hypothesis as one such vital policy element. In the process, it resurrected a previously discredited and unreliable principle of policy upon which to
deny liability. The result is that the “floodgates” argument appears to be pitched
against the constitutional notion of public accountability in public liability law in
South Africa. The reading of Steenkamp and Telematrix thus leads to an inevitable apprehension of a brewing tension between these two opposing principles of
public adjudication. Simply put, the court’s application of the “floodgates” element in the consideration of policy for determining whether a public authority
should be held liable in delict runs counter to the norm of accountability. This
sets the law back to the pre-constitutional era decisions of the Appellate Division
in Kadir11 and Knop,12 whereby public authorities were clothed with immunity in
line with the House of Lords decision in Hill v Chief Constable of West
Yorkshire.13
The problem may be postulated in the form of propositions that accept certain
assumptions. First, public functionaries are enjoined by the Constitution to
administer the affairs of the nation on behalf of “we, the people of South
Africa”.14 Secondly, it has been made abundantly clear that public administrators
are constitutionally bound to account to the public as to how they discharge their
constitutional and statutory responsibilities, not only through the political and
other constitutional channels,15 but also through actions for damages. Flowing
from the foregoing, the next proposition could be put in the form of a question: if
the doctrine of public accountability is a relevant policy consideration in claims
for injury caused by way of constitutional damages,16 or in the form of delictual
actions for infringement of rights to the security of the person, personality and
________________________

10 The Australian High Court has established various “control mechanisms” to restrict
liability in negligence of public authorities for the recovery of damages for economic
losses resulting from negligent misstatement – Esanda Finance Corporation Ltd v Peat
Marwick Hungerfords (1997) 188 CLR 241 302-304; and the recovery of economic loss in
the absence of injury to the person or property – Perre v Apand Pty Ltd (1999) 198 CLR
180 231, 254, 299-300, 303 and 324. See also Tame v New South Wales (2002) 211 CLR
317 379-380 (Gummow & Kirby JJ).
11 Minister of Law & Order v Kadir 1995 1 SA 303 (A).
12 Knop v Johannesburg City Council 1995 2 SA 1 (A).
13 1988 2 All ER 238 243f/g-244a-d (Lord Keith). See also Calveley v Chief Constable of the
Merseyside Police 1989 AC 1228 (HL) 1238; Alexandrou v Oxford 1993 4 All ER 328
340J; Ancell v McDermott 1993 4 All ER 355 365G-H; Osman v Ferguson 1993 4 All ER
344; Cowan v Chief Constable for Avon & Somerset Constabulary 2001 34 HLR 830 843;
Brooks v Commissioner of Police of the Metropolis 2005 1 WLR 1495 (HL).
14 Preamble to the Constitution of the Republic of South Africa 1996.
15 Questions and debates by elected representatives in Parliament; the exercise of the
individual’s freedom of expression in a democratically propelled free media; the exercise
of the right of access to court by impugning the validity of administrative decisions;
utilising the various institutions established by the Constitution and Acts of Parliament to
support constitutional democracy such as the Public Protector, the South African Human
Rights Commission, and the Commission for Gender Equality are some examples of
getting government to account.
16 Modderklip Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd 2004
6 SA 40 (SCA); 2004 3 All SA 169 (SCA).
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property rights, why then should the executive branch (or any section of it) be
shielded from such accountability by the courts by resorting to the “floodgates”
argument, the “chilling effect” argument, the “threat of litigation” argument, or
the so-called “danger of overkill”? In short, the acceptance by the Supreme Court
of Appeal of the “floodgates” argument to support the decision not to allow for
recovery of damages for economic loss is, indeed, ushering in through the
backdoor the public interest immunity syndrome of Hill v Chief Constable of
West Yorkshire17 vintage. In effect, accepting such an argument is inadvertently
tantamount to compromising the constitutional norm of accountability.
2 Critical aspects of the two judgments
Notwithstanding the proportionality test that the Supreme Court of Appeal had
applied in determining the issue of wrongfulness, as well as the factors of
negligence and causation that delimit the haphazard extension of delictual liability, the court returned to the “floodgates” argument in both Telematrix and
Steenkamp. In Telematrix, the question was whether an incorrect judgment given
negligently by a judicial officer in exercising a discretion, or making a value
judgment, assessing the facts or in finding, interpreting or applying the appropriate legal principles, could be unlawful in the sense that the wronged party
would be entitled to monetary compensation? The crisp answer by the court was
that an incorrect decision arrived at negligently in an adjudicative process that
purported to serve the public interest could not be regarded as unlawful, since
public or legal policy considerations required that there should be no liability in
such cases. In effect, the potential defendant should be afforded immunity against
claims in damages, even from third parties affected by the judgment. This
derives from the public policy immunity conferred on the judiciary and extended
to the adjudicator.18 It would apply even if the process was not based on
legislation or contract and the principle was therefore not dependent on consent.
But the crucial point in the judgment of Harms JA for the purposes of this paper
reads:
“The threat of an action for damages would ‘unduly hamper the expeditious consideration and disposal’ of litigation.19 In each and every case there is at least one
disgruntled litigant. Although damages and the plaintiff are foreseeable, and although damages are not indeterminate in any particular case, the ‘floodgates’
argument (with all its holes) does find application.”20

One cannot impeach the reasoning of the Court on the traditional common law
judicial immunity aspect. This is essentially because adjudication contemplates
the settlement of a dispute between parties, of which the natural consequence is
that one party, not necessarily the plaintiff, must be the winner. Again, by entering into adjudication before a court, tribunal or arbitrator, the parties are taken to
have consented expressly or impliedly to the outcome of the decision the adjudicator might reach. To that extent and barring bad faith, malice or fraud on the
part of the adjudicator, no liability would be incurred for rendering an incorrect
judgment, however grossly incompetent it might appear. The appeal or review
process (or both) is generally available to take care of the error(s) that might be
________________________

17
18
19
20

1989 1 AC 53 (HL).
Telematrix para 28.
Citing Knop v Johannesburg City Council 33C-D.
2006 1 SA 461 (SCA) 471.
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committed by the officer in rendering the judgment, whether the error relates to
substantive or procedural law. The “floodgates” argument is thus more real and
potent in relation to judges, adjudicators and arbitrators than in any other area
where the courts uphold it.
In Steenkamp on the other hand, the argument changes drastically, because the
circumstances of a tender process are quite different from the judicial process.
To begin with, just a few persons get involved in the tender industry, as compared with the huge number of litigants that invoke the jurisdiction of law courts,
arbitration boards, administrative tribunals and similar dispute resolution forums.
In the result, the probability of havoc being caused by vexatious suits being
instituted by losing parties appearing before such traditional dispute resolution
bodies is higher than in a tender situation. In Steenkamp, an originally successful
tenderer for service procurement had his award by the Tender Board invalidated
on a review application by unsuccessful tender applicants, and the court rejected
the claim for recompense for out-of-pocket expenses he had incurred. Harms JA
accepted21 the theory of “the danger of overkill” enunciated in Rowling v Takaro
Properties Ltd22 to the effect that the imposition of liability may, in certain
circumstances, lead to harmful consequences, with the result that “the cure may
be worse than the disease”. Applying that line of reasoning, Harms JA held:
“The chilling effect of imposition of liability on tender boards in a young democracy with limited resources, human and financial, on balance, is real because if
liability were imposed, the potentiality of a claim by every successful tenderer
would cast a shadow over the deliberations of a tender board on each tender that
might slow down the process or even bring it to a grinding halt.”23

Harms JA further noted that accountability as a public policy factor serving a
constitutional imperative has been underscored by the court, but that it has never
“carried the day by imposing delictual liability”.24 Although the trial judge
placed heavy reliance on the factor of accountability, the question was whether
the imposition of delictual liability was necessarily the appropriate method of
attaining this objective. Harms JA concluded this aspect of his judgment by
stating:
“The Board or its guilty members would not pay the award – the provincial
government would. Also, the Board was otherwise accountable, first by legal process in the form of a review and second, by means of ordinary political processes.
The Board was accountable to the provincial legislature and in this case it was in
fact called upon to account when the provincial legislature instructed the Standing
Committee on Finance and Provincial Expenditure to investigate the award and to
report back as a matter of urgency. Board members were consequently called upon
to testify publicly to justify the award of these tenders.”25

3 The norm of accountability
Apart from the protection afforded to the individual by the rights entrenched in
the Bill of Rights that impose duties and responsibilities on the state, there is the
additional burden placed upon the government to account for the duties and
________________________

21
22
23
24
25

Steenkamp 491.
1988 AC 473 (PC) 502C-F (Lord Keith).
Steenkamp 492.
Steenkamp 491.
Steenkamp 491-492.
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responsibilities entrusted to it by the Constitution. This duty is entrenched in so
many words and in different parts of the Constitution. For instance, accountability, responsiveness and openness form part of the founding provisions of a
system of democratic government in s 1(d) of the Constitution. Similarly, it is a
fundamental principle of co-operative government and intergovernmental
relations that each sphere of government – national, provincial and local government – must provide effective, transparent, accountable and coherent government for the benefit of the country as a whole.26 Furthermore, one of the nine
fundamental but basic values and principles of good public administration set to
govern the new South African democracy in s 195(1)(f) of the Constitution is
that “public administration must be accountable”.
As far as public adjudication is concerned, it is fair to say that the norm of
public accountability was first introduced by Davis J in the Faircape Property
Developers’ case.27 In that case, Davis J held that the determination of the legal
convictions of the community on which the test of wrongfulness was based must
not only take account of the spirit, purport and objects of the Constitution, but
must also embrace “the concept of accountability, namely that a public authority
is accountable to the public it serves when it acts negligently and without due
care”.28 Accordingly:
“[A]ccountability includes the recognition of legal responsibility for the consequences of such action . . . Thus our law has reached the point where the legal
convictions of the community would consider the negligent decisions by a public
authority to represent wrongful conduct.”29

The judgment of Davis J was reversed on appeal. The Supreme Court of Appeal
had no doubt that he was right to have taken into account the norm of public
accountability in his enquiry as to the wrongfulness or otherwise of the ministerial act. However, the Supreme Court of Appeal disagreed with his positive
application of that norm to the case in hand. The optimism expressed by the trial
judge30 that his conclusion was not “in opposition to the underlying approach
adopted in Knop” was not shared by the Supreme Court of Appeal, which held
that in determining the accountability of an official or member of government
towards a plaintiff, it was necessary to have regard to the specific statutory duties
of that official and the nature of the function involved. It will seldom be, the
Court held, that merely incorrect exercise of an administrative discretion will be
considered to be wrongful.31 Indeed, in Olitzki Property Holdings v State Tender
Board,32 Cameron JA expressly agreed with Davis J’s viewpoint on the accountability question, distinguished that case on the facts, and added that accountability must weigh in the balance when “determining legal responsibility for the
consequences of public malfeasance”.33 Cameron JA then held that the principle
of accountability “is central to our new constitutional culture, and there can be no
________________________

26
27
28
29
30
31

See s 41(1)(c) of the Constitution.
Faircape Property Developers (Pty) Ltd v Premier, Western Cape 2000 2 SA 54 (CPD).
Faircape 65E-F.
Faircape 65E-F.
Faircape 65H.
Per Lewis JA in Premier, Western Cape v Faircape Property Developers (Pty) Ltd 2003 6
SA 13 (SCA) 29; 2003 2 All SA 465 (SCA) 475-476.
32 2001 3 SA 1247 (SCA).
33 Olitzki 1263.
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doubt that the accord of civil remedies securing its observance will often play a
central part in realising our constitutional vision of open, un-corrupt and responsive government”.34 Again, it was on the construction of the enabling constitutional and statutory provisions that the application of the principle of accountability fell to be determined and consequently resulted in the plaintiff’s unsuccessful claim for its lost bargain.
On the question whether the law should recognise the existence of a legal duty
given the present circumstances of South Africa, Nugent JA held, in Minister of
Safety & Security v Van Duivenboden,35 that this must now be informed by the
norms and values of the society as embodied in the Constitution. He dwelt on
two of these factors that must be considered when determining whether a legal
duty ought to be recognised in a particular case. Thus, in applying the test formulated in Minister van Polisie v Ewels,36 the “convictions of the community” must
now take into account both the protection afforded the individual by the Constitution and the “norm of public accountability”. In respect of the latter principle, Nugent JA held that what was called for was not an intuitive reaction to a
collection of arbitrary factors, but rather a balancing against one another of
identifiable norms, including that of accountability.37 In this proportionality exercise,38 where the conduct of the State, as represented by the persons who perform
functions on its behalf, was in conflict with its constitutional duty to protect
rights in the Bill of Rights, the norm of accountability must necessarily assume
an important role in determining whether a legal duty ought to be recognised in
any particular case.
The court however pointed out that the norm of accountability need not always
translate constitutional responsibilities into private law duties enforceable by an
action for damages,39 for there will be cases in which other appropriate remedies
would be available for holding the State to account.40 For instance, where the
conduct in issue related to questions of State policy, or where it affected a broad
and indeterminate segment of society, constitutional accountability might at
times be appropriately secured through the political process or through one of the
________________________

34
35
36
37
38
39

Ibid.
2002 6 SA 431 (SCA).
1975 3 SA 590 (A) 597A-B.
Van Duivenboden 446.
See Carmichele v Minister of Safety & Security (1).
In dissenting in Minister of Safety & Security v Rudman 2005 (2) SA 16 (SCA) 35ff, Van
Heerden JA applied these principles but came to a completely different conclusion. She
held that there were compelling policy considerations that militated against imposing upon
policemen (such as the officer who answered the rescue call in this case) any positive duty
to save people from drowning or to administer CPR on near-drowning victims. The learned
Judge of Appeal had no doubt that the functions of the police under the South African
Police Act 68 of 1995 were to maintain law and order and to prevent crime, but unlike in
Van Duivenboden and Minister of Safety & Security & Another v Hamilton, she held that to
recognise a legal duty on the police to save people from drowning or to attempt to
resuscitate near-drowning victims would indeed have the potential to disrupt the effective
functioning of the police and would require the provision of substantial additional training
and resources. She did not consider that the legal convictions of the community demanded
that the policeman’s failure to attempt to perform CPR on the child ought to be regarded as
unlawful.
40 See also Cameron JA in Olitzki 1263.
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variety of other judicial remedies by way of review and mandamus or interdict.41
On the other hand, where the State’s failure occurs in circumstances that offer no
effective remedy other than an action for damages, the norm of accountability
will ordinarily demand the recognition of a legal duty unless there were other
considerations affecting the public interest that outweigh that norm.42 Indeed, the
availability of a more suitable and appropriate remedy was one of the policy
grounds that militated against the award of damages in Steenkamp itself.
Accountability as a distinct factor in determining the legal convictions of the
community received the approval of the Constitutional Court in Rail Commuters
Action Group v Transnet Ltd t/a Metrorail.43 It was held that in developing the
legal principles governing the State’s delictual liability in respect of its constitutional obligations, and particularly those relating to the rights to dignity, life and
freedom and security of the person, it was correct that the Supreme Court of
Appeal considered as relevant the factor of accountability in terms of which
government and those exercising public power had to be held accountable to the
broader community for the exercise of their powers. Again, in confirming the
approach of the Supreme Court of Appeal to this issue,44 the Constitutional Court
held that the principle of accountability might not always give rise to a legal duty
whether in private or public law. O’Regan J for a unanimous court concluded:
“[I]n determining whether a legal duty exists whether in private law or public law,
careful analysis of the relevant constitutional provisions, any relevant statutory
duties and the relevant context will be required. It will be necessary too to take
account of other constitutional norms, important and relevant ones being the
principles of effectiveness45 and the need to be responsive to people’s needs.”46

4 The “floodgates” argument
The argument that the courts will be swamped by litigation if the boundary of
existing liability were extended to new areas is not new in common law jurisprudence.47 The courts tend to fall back on this factor where they do not consider
that extension is necessary.48 It is therefore not surprising that both Lords Keith
________________________

41 See for example Minister of Health v Treatment Action Campaign (No 2) 2002 5 SA 721
(CC).
42 Van Duivenboden 446-447. See also Van Eeden v Minister of Safety & Security 398;
Minister of Safety & Security v Carmichele 2004 2 BCLR 133 (SCA).
43 2005 2 SA 359 (CC) paras 73-78.
44 See Van Eeden v Minister of Safety & Security; Minister of Safety & Security v Carmichele; Minister of Safety & Security v Hamilton; Premier, Western Cape v Faircape
Property Developers (Pty) Ltd; Olitzki Property Holdings v State Tender Board.
45 See ss 41(1)(c), 195(1)(b) and (1)(e) respectively.
46 Rail Commuters v Transnet para 78.
47 A similar argument was used to frustrate citizens’ free access to the courts to challenge
executive as well as legislative acts in constitutional and administrative law generally since
the courts held the view that their doors would be opened too widely to let in all comers,
busy-bodies and inter-meddlesome interlopers to take issues on matters that do not concern
them. See generally Okpaluba “Justiciability and standing to challenge legislation in the
Commonwealth: A tale of the traditionalist and judicial activist approaches” 2003 CILSA
25.
48 In Australia, for instance, the “floodgates” argument, based on fears about the capacity of
the courts to distinguish between cases of real and feigned injury, was advanced by Latham
CJ and Rich J in Chester v Waverley Corporation (1939) 62 CLR 1 7-8 and 11 respectively. And, as Haynes J explained more recently in Tame v New South Wales 399-400: “It
continued on next page
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and Templeman accepted a submission to that effect in Hill v Chief Constable of
West Yorkshire.49 Indeed, Lord Keith would foresee the police carrying out their
functions “in a detrimentally defensive frame of mind” if liability were to be imposed with respect to their investigative duties.50 Lord Templeman, who adopted
this as a principal reason for his concurring opinion, held:
“The present action could only investigate whether an individual member of the
police force conscientiously carrying out his duty was negligent when he was
bemused by contradictory information or overlooked significant information or
failed to draw inferences which later appeared to be obvious. That kind of investigation would not achieve the object which Mrs. Hill desires. The efficiency of a
police force can only be investigated by an inquiry instituted by the national or
local authorities which are responsible to the electorate for that efficiency. Moreover, if this action lies, every citizen will be able to require the court to investigate
the performance of every policeman. If the policeman concentrates on one crime,
he may be accused of neglecting others. If the policeman does not arrest on suspicion a suspect with previous convictions, the police force may be held liable for
subsequent crimes. The threat of litigation against a police force would not make a
policeman more efficient. The necessity for defending proceedings, successfully or
unsuccessfully, would distract the policeman from his duties.”51
________________________

may be suggested that references to indeterminate liability, and to imposing unreasonable
burdens on defendants, serve only to mask fears of the kind described. If concerns about
indeterminate liability or the burden on defendants are not based in those fears, it is said, or
at least implied, that there is no reason to distinguish between a negligently caused event
leading to widespread physical injury (such as a release of poisonous fumes from a factory)
and a negligently caused event which leads to numerous cases of psychiatric injury.
Especially is that so when it is recognised that the line between physical and psychiatric
injury may not be clear and bright.”
49 1988 2 All ER 238 (HL); 1989 1 AC 53 (HL) 63D. The “floodgates” argument was
however rejected in the lead opinion of Auld LJ for the majority in Majrowski v Guy’s & St
Thomas’s NHS Trust 2005 2 WLR 1503 (CA) 1522. The question was whether an action in
tort would lie against the employer for breach of statutory duty arising from allegations of
sexual harassment of the plaintiff by his departmental manager. To the “floodgates”
argument put forward to forestall the imposition of liability, the Lord Justice responded:
“As to Mr Platt’s ‘floodgates’ argument in the field of employment law, there are, as Mr
Langstaff pointed out, a number of safeguards for employers. First, there is the constraint
provided in the Act itself, where, in section 1, it prohibits ‘a course of conduct’ amounting
to harassment; that is, it takes more than a single act of an employee in the course of
employment to engage the liability of his employer. Second, to succeed in claims under
section 3 it is necessary for the claimants to establish to an objective standard at least that
the conduct amounts to harassment, usually in the sense of it being likely to alarm or cause
the claimant distress, as provided by sections 1(2) and 7(2) . . . And, third, the conduct,
looked at in the statutory context making it unlawful, must make it just and reasonable in
the circumstances of the case to compensate the claimant by application of the ‘close
connection’ and/or ‘reasonably incidental risk’ criteria, as described by Lord Steyn in
Bernard’s case [Bernard v Attorney General of Jamaica [2005] IRLR 398].”
50 Hill 243j (Lord Keith). In Rowling v Takaro Properties Ltd 502E-F Lord Keith made
similar observation: “A comparable danger may exist in cases such as the present, because,
once it became known that liability in negligence may be imposed on the ground that a
minister has misconstrued a statute and so acted ultra vires, the cautious civil servant may
go to the extreme lengths in ensuring that legal advice, or even the opinion of the court, is
obtained before decisions are taken, thereby leading to unnecessary delay in a considerable
number of cases.”
51 Hill 245a/b-e (Lord Templeman). See also the recent case of D v East Berkshire Community Health NHS Trust 2005 2 WLR 993 (HL), where the question was whether parents of
continued on next page
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There was no doubt that the Knop decision was crafted in the image of Hill v
Chief Constable of West Yorkshire. For instance, Botha JA held in Knop that the
threat of an action for damages would unduly hamper the expeditious consideration and disposal of applications for subdivision by the local authority in the
first instance.52 But that approach did not endure, for, in launching the new
bureaucratic negligence jurisprudence, the Constitutional court stated in no
uncertain terms that such principles as were derived from Hill would not apply in
the current constitutional dispensation in South Africa, where the law of delict derives impetus for its development in the Constitution itself. Thus in Carmichele v
Minister of Safety & Security (1),53 the Constitutional Court held:
“Fears expressed about the chilling effect such deli2ctual liability might have on
the proper exercise of duties by public servants are sufficiently met by the proportionality exercise which must be carried out and also by the requirements of foreseeability and proximity. This exercise in appropriate cases will establish limits to
the delictual liability of public officials. A public interest immunity excusing the
respondents from liability that they might otherwise have in the circumstances of
the present case, would be inconsistent with our Constitution and its values.
Liability in this case must be determined on the basis of the law and its application
to the facts of the case, and not because of an immunity against such claim granted
to the respondents.”54

In both Van Duivenboden55 and Van Eeden,56 the Supreme Court of Appeal
rejected the submission by the defendants based on the “floodgates” argument
and the consequent chilling effect of potential limitless liability on the efficient
and proper performance by the police of their primary functions.57 In the former
case, Nugent JA held that the chilling effect of threat of litigation and the spectre
of limitless liability tend to be exaggerated, since the requirements for establishing
________________________

52
53
54
55
56
57

children against whom sexual abuse allegations were made by health and childcare
professionals, but which turned out to be unfounded, were owed a duty of care by the local
authorities. In determining whether it was fair, just and reasonable to impose such a duty,
Lord Rodger, concurring in the judgments of Lords Nicholls and Brown, stated as one of
his reasons for holding that no duty of care was owed the parents, that he could see “no
proper basis for them failing to extend it to other members of the family, to friends of the
family, to teachers and to child-minders – in short, to anyone who might come under
suspicion of having abused the child. The potentially wide range of this supposed
additional duty could only add to the risk that it would compromise the key duty of care to
the children”.
Knop v Johannesburg City Council 33C-D.
2001 (4) SA 938 (CC).
Minister of Safety and Security v Carmichele (1) 959-960.
Van Duivenboden 445.
Van Eeden v Minister of Safety & Security 400.
See also Minister of Safety & Security v Hamilton 236; Geldenhuys v Minister of Safety &
Security 2002 4 SA 719 (CPD) 728A/B-C. The “floodgates” argument was also rejected in
Aucamp v University of Stellenbosch 2002 4 SA 544 (CPD) 576, where the Aquilian action
for disappointed beneficiaries was extended beyond the traditional legal adviser–client
relationship to include employer-employee relationship. In doing this, Van Zyl J did not
believe that it would “open the floodgates” and “give rise to multiplicity of analogous
claims or to uncertain and indeterminate liability with dire socio-economic consequences”.
On the contrary, held the learned judge, “it is perfectly consonant . . . with the values of
justice, fairness and reasonableness. It likewise accords with the considerations of good
faith and good morals constituting the all-important public policy that reflects the ever
changing and adapting legal convictions of the community”.
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negligence and a legally causative link provide considerable practical scope for
harnessing liability within acceptable bounds. For his part, Vivier ADP held that
the courts do not confine liability for an omission to certain stereotypes but adopt
an open-ended and flexible approach to the question whether a particular
omission to act should be held unlawful or not. In deciding that question, the
requirements for establishing negligence and causation, coupled with the application of the policy/operational dichotomy provide sufficient practical scope for
limiting liability as well as serve as a measure for checking the so-called “flurry
of litigation” in this field. The policy/operational dichotomy, a concept often
resorted to by Canadian courts, differentiates between matters of policy and
matters that fall within what has been termed the “operational” sphere of
government.58 Although the distinction is not always clear,59 the courts do not
investigate issues that fall within the policy sphere of government while the
operational aspects are justiciable and within the jurisdictional reach of the
courts.
5

Conclusion

The norm of accountability is one of the essential values entrenched in the Constitution. It comes up for deliberation in this context not as the principal or conclusive factor in the proportionality analysis, but as one of the persuasive
ingredients in the consideration whether liability should be imposed on a public
authority in any particular circumstance. It facilitates the judicial investigation
into whether the convictions of the community would or would not permit that
the case in court is one for which the State should be made to account in monetary terms for the unlawful conduct of a public functionary. Clearly, therefore,
where the claim is for incorrect, incompetent or negligent adjudication, the norm
of accountability comes up against the time-honoured immunity vested in the
adjudicator from liability in the adjudicative process. The judicial immunity from
litigation is not antithetical to constitutionalism; rather, it is founded on the
concept of judicial independence fortified and buttressed by the Constitution.
The norm of accountability goes hand-in-hand with the traditional convictions of
the community that damages ought not be freely doled out of the public purse to
appease irate litigants against decisions of administrative organs that they do not
like. It does not remove the fact that damages as a relief for administrative error
________________________

58 City of Kamloops v Nielsen et al (1984) 10 DLR (4th) 641; Just v The Queen in right of
British Columbia (1990) 64 DLR (4th) 689; Brown v The Queen in right of British
Columbia; Attorney General of Canada, Intervener (1994) 112 DLR (4th) 1; Lewis v
Prince Edward Island (1998) 157 DLR (4th) 277 (PEI SCAD).
59 The policy/operational dichotomy is one area of the law of governmental liability that
craves separate and independent research. The meaning, scope of application or, indeed, its
full implications in public liability adjudication has not been universally accepted. And
matters are not helped by the judgment of Lord Wilberforce in Anns v Merton LBC 1978
AC 728 754 where policy was likened to discretion. For the confusion prevalent in the
resort to this dichotomy in English and Australian law, see (in England): Phelps v London
Borough of Hillingdon 2000 4 All ER 504 528j; Stovin v Wise 1996 AC 923 938G; X
(Minors) v Bedfordshire CC 1995 3 WLR 152 172H-173A; Barrett v Enfield London
Borough Council 1999 3 All ER 193 (HL) 211a-212a; Rowling v Takaro Properties Ltd
172. In Australia, see: Sutherland Shire Council v Heyman (1985) 60 ALR 1 34-35;
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 556.
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must be the last option to be considered in the judicial armoury and remains
available “in exceptional cases”.60
In any event, the courts have shown in cases decided before Steenkamp and
Telematrix that the various factors; namely, foreseeability, proximity, policy/
operational dichotomy, negligence and causation that are deployed in the determination of the boundaries of delictual liability provide sufficient fencing-off of
unwarranted litigation in this field of law. It then stands to reason that to drag
into the court’s reasoning the flawed “floodgates” argument becomes superfluous, if not irrelevant, since it has the effect of clothing the public administrators with the immunity they do not deserve in the face of the constitutional
norm of accountability. Would it not be enough to hold that the plaintiffs in
Steenkamp and Telematrix were unable to show that the administrative irregularities complained of did not translate without more, into an actionable delict?
In the face of the high cost of litigation in South Africa, is seems logical that a
litigant who can afford the astronomical legal fees should not have the gates of
the courts shut in his/her face through the agency of the “floodgates” argument.
Such a litigant should be allowed access to the courts and the right to participate
in the democratic process as guaranteed by the Constitution.
CHUKS OKPALUBA
Nelson R Mandela School of Law
University of Fort Hare

________________________

60 Section 8(1)(c)(ii)(bb), Promotion of Administrative Justice Act 3 of 2000. See also State
of New South Wales v Paige [2002] NSWCA 235 par 172.
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A PROPOSAL FOR CURBING EXCESSIVE DIRECTORS’
REMUNERATION*

1 Introduction
Although directors’ remuneration has been formally recognised as a core aspect
of corporate governance since 1994 by the King Report on Corporate Governance (King I),1 it has still not been satisfactorily addressed by our corporate
law. This shortcoming impairs our entire corporate governance system. It is clear
that legislative disclosure requirements, compulsory remuneration committees
for listed companies and market forces have failed to curb the excessive rise in
directors’ pay. This note supports the argument that this rise will be curbed by
introducing an advisory vote on directors’ remuneration similar to that recently
introduced in the United Kingdom (UK).2 There is now evidence that the UK
approach is proving successful,3 and South African shareholders have recently
voted against excessive directors’ pay.4 The time is therefore ripe seriously to
consider introducing the UK approach in South Africa.
South African directors continue to receive lucrative and (arguably) excessive
remuneration. For example in 2004, the average chief executive officer package
was R4.3 million excluding share options, the average chief financial officer
package was R2.6 million excluding share options, and the average executive
director received a total package of R2,4 million.5 These figures raise vexing
questions such as: why should we care about excessive directors’ remuneration?
and, what practices and policies must be followed in determining appropriate
directors’ remuneration?
We should care about directors’ remuneration for two main reasons.6 The first
reason is because remuneration has an undeniable effect on how directors
________________________

* I am indebted to the Emerging Researcher Programme at the University of Cape Town for supporting the writing of this paper. I am also indebted to Professor Richard Jooste for his incisive
comments on earlier drafts of this paper. However, all any errors remain entirely mine.
1 The Institute of Directors in Southern Africa The King Report on Corporate Governance
November 1994.
2 See Mongalo “Shareholder activism in the United Kingdom highlights the failure of
remuneration committees: lessons for South Africa” 2003 SALJ 756.
3 Deloitte and Touche (2005) “Report on Directors’ Remuneration Report Regulations
2002”, written statement to parliament by Patricia Hewitt (25 January 2005). Roach
“CEOs, chairmen and fat-cats: the institutions are watching you” 2006 Comp Law 297
302-3 gives the following examples: In 2003 GlaxoSmithKline shareholders voted against
an £11 million remuneration package and a golden parachute of up to £22 million for CEO
Jean-Pierre Garnier. In the same year Aviva shareholders voted against the company’s
remuneration policy. The threat of shareholders voting against the remuneration policy led
Prudential to withdraw excessive packages in May 2003.
4 “The mouse that roared” Business Day 31 October 2005.
5 Mabili Search & Selection Directors’ Remuneration Report 2005 3.
6 These have been discussed at length in academic publications and in the media. For
example, see Mongalo 2003 SALJ 767-760; “Why we should care about excessive pay”
Business Report 3 November 2005; “Executive pay: a moral dilemma” 2006 Management
Today 10; Bussin & Huysamen “Factors driving changes to remuneration policy and
outcomes” 2004 SA Journal of Human Resource Management 45; Digue “Remuneration –
connected to performance targets” 2006 Management Today 44.
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manage their enterprise. This is evident from a cursory glance at local business
news. For example, a recent press report entitled “Fears over FirstRand shares
for black directors”7 expressed the concern that after non-executive directors had
been awarded huge monetary benefits by the issuing of shares largely by
executive directors, the non-executive directors would be beholden to the executive directors, and as a result would be unable to maintain their independence. In
other words, as the executive directors determine the pay packages of non-executive directors, the non-executive directors may be inclined to turn a blind eye
to executive excesses or errors in the management of the enterprise. Colloquially,
the unspoken agreement would be: “You scratch my back and I scratch yours. I
will award you high pay packages, and you let me run the company as I like.”
The second reason is that corporate governance seeks “to align as nearly as
possible the interests of individuals, corporations and society”.8 There needs to
be a balance between the rewards an individual director reaps, and employee
salaries, the enterprises’ success and the interests of society generally.9 Excessive
directors’ remuneration skews this balance and often receives public criticism, as
was shown by another recent press report which criticised Kumba directors for
increasing their remuneration whilst simultaneously seeking to retrench workers.10 This incident showed a clear disregard for the enterprise, employees and
society: the enterprise was obviously suffering, hence the need for retrenchments, which would adversely affect society by swelling the numbers of the
unemployed.
Our corporate law does not answer the question relating to the determination
of appropriate directors’ remuneration in the sense that there are no legislative
limits on the amounts paid or how they are to be determined. Similarly, the
current law reform process11 does not focus on this issue. The main reason for
this legislative oversight is the strongly held view that such matters are the
responsibility of shareholders and the companies concerned.12 The most prominent proponent of this view is the Chairman of the King Commission, Mervyn
King, who stated that “global market forces will sort out those companies that do
not have sound corporate governance”.13 Some academics and practitioners also
subscribe to this view.14
________________________

7 Business Report 20 April 2005 (accessed 5-05-2005).
8 King Report on Corporate Governance for South Africa (2002) (hereinafter King II) 7.
9 Mongalo Corporate Law & Corporate Governance: A Global Picture of Business
Undertakings in South Africa (2003) 213 and 219.
10 “Kumba directors setting a bad example” Sunday Times 8 April 2005 (accessed 5-052005).
11 For a full history of the reform process see Government Gazette, 23 June 2004 No 26493
South African Company Law for the 21st Century: Guidelines for Corporate Law Reform
1.1 – 2.3.
12 PriceWaterhouseCoopers (PwC) Corporate Governance in South Africa: a comparison of
the King Report 2002 and the Sarbanes-Oxley Act of 2002 10 (accessed 17-07-2005).
13 Ibid.
14 Maluleke “The link between corporate law and corporate governance” 2005 Speculum
Juris 63 106 and Cadbury “Corporate Governance”, text of the annual London Lecture of
the Association of Certified Accountants in Certified Accountant, June 1993 47. However,
it is argued in Belcher “Regulation by the market: the case of the Cadbury Code and
Compliance statement” 1995 Journal of Business Law 321-342 that market forces are
ineffective.
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However, whilst accepting that the ultimate responsibility for remuneration
policy and practice lies with shareholders, a better view is that government has a
crucial role to play through creating an environment which enables shareholders
to have a voice in remuneration policy and practice. As succinctly stated by the
United Kingdom’s Department of Trade and Industry:
“The remuneration policies and practices of quoted companies, and the determination of the remuneration packages of executive directors are a matter for the boards,
remuneration committees and shareholders of those companies. It is for shareholders, not Government, to decide whether executive pay is set at appropriate
levels and whether it adequately reflects performance. The Government has a role,
however, in ensuring that the legislative and corporate governance framework is
effective and promotes transparency and accountability to shareholders.”15

It would have therefore been a good idea to make some provision in the reform
documentation for the creation of an enabling environment for shareholders to
drive directors’ remuneration policy and practice through the advisory vote.
Before elaborating this point, I will briefly outline the current state of affairs.
2 Current regulation of executive remuneration
In practice, the process for determining directors’ remuneration is provided for in
the Articles of Association (articles). Companies, upon incorporation, elect
whether or not to use the articles provided in Schedule 1 to the Companies Act.
If they opt out of these default articles they draft their own articles. I will only
discuss the position under the default articles here. The articles provide that “the
remuneration of the directors shall from time to time be determined by the
company in general meeting”.16 This means that a resolution of the general
meeting must be duly passed, but a formal resolution need not be passed if all the
shareholders entitled to attend and vote have approved the remuneration.17
Directors will have indirectly determined their own remuneration in the sense
that they make recommendations to the general meeting which usually just
approves it without interrogating it; the meeting merely “rubber-stamps” the
directors’ recommendation. Executive directors’ remuneration is set directly by
the board of directors.18 The involvement of directors in determining their pay
indisputably contributes to excessive rises. It is after all human nature to serve
our own interests above those of others.
Our corporate law places some requirements on the process only at this stage,
through binding disclosure requirements in the Companies Act and the Johannesburg Stock Exchange (JSE) Listing Requirements on all companies and on listed
companies respectively. Therefore it is fair to say that the law does not concern
itself with remuneration policy and practice, it only demands disclosure of what
companies have decided.
Section 297 of the Companies Act does not require disclosure in respect of
individual directors. It only requires disclosure of the aggregate amount of the
emoluments received by the directors as a group including:
________________________

15 Department of Trade and Industry “Rewards for Failure” Directors’ Remuneration: Contracts, Performance and Severance: A Consultative Document June 2003.
16 See Schedule 1 Table A art 54 and Table B art 55 of the Companies Act.
17 Re Duomatic Ltd 1969 2 Ch 365; Re Halt Garage (1964) Ltd 1982 3 All ER 1016 1024.
18 See Schedule 1 Table A art 61 and Table B art 62.
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1. basic salary;
2. bonuses and performance related payments, sums paid by way of expense
allowances;
3. the estimated monetary value of other material benefits received;
4. gains made on the exercise of share options;
5. the amount of the pensions paid or receivable by directors and past directors;
and
6. details of directors’ service contracts.
The information above is to be categorised into two sections; one for executive
directors and the other for non-executive directors.19
Listed companies are required by para 8.63(l) of the JSE Listing Requirements
to provide a more detailed disclosure than the Companies Act, in the sense that
disclosure must be made in relation to individual directors. Companies’ annual
financial statements must disclose, in relation to the whole board and individual
executive and non-executive directors, emoluments paid or receivable by the
directors in their capacity as directors or otherwise. These emoluments include
service fees, expense allowances, other material benefits received, pension scheme
contributions, commission, gain or profit-sharing arrangements and share options.
Details pertaining to share options must include their strike price and when and
at what price they have been exercised and any other relevant information.
Paragraph 3.84(d) requires listed companies to have remuneration committees in
compliance with the King Report on Corporate Governance for South Africa
(King II).20 Remuneration committees have however been unsuccessful in
curbing excessive pay. 21 In the UK, shareholders have stepped into the gap and
are exerting a more meaningful impact on directors’ pay through the advisory
vote.
3 Lessons from the United Kingdom
The UK has focused intensely on executive remuneration since 1999, when it
carried out its first consultation through a consultative document entitled “Directors’ remuneration”.22 It made a number of recommendations aimed at enhancing
transparency and accountability. In 2001 further consultation was conducted,
specifically seeking views on draft regulations on directors’ remuneration.23 It
resulted in the introduction of the Directors’ Remuneration Report Regulations
2002 which apply to listed companies.24 All other companies are regulated by
Schedule 6 of the Companies Act 1985 which requires companies to make certain
________________________

19 Section 297(1A).
20 Clause 2.5.2
21 For a full discussion of remuneration committees see Mongalo 2003 SALJ 756 and
Chartered Institute of Personnel and Development (CIPD) “Comments from the CIPD on
the DTI consultation paper September 2003” http://www.cipd.co.uk/about/_rewfail.htm
(accessed 06-07-2005); Hemraj “Spotlight on executive remuneration” 2005 Comp Law
149
22 Department of Trade and Industry (DTI) Directors’ Remuneration: A Consultative Document July 1999.
23 DTI “Rewards for Failure” Directors’ Remuneration: Contracts, Performance and Severance: A Consultative Document June 2003.
24 Directors' Remuneration Report Regulations 2002 (S.I. 2002/1986).
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disclosures concerning directors’ remuneration in notes to the company's
accounts. The Directors’ Remuneration Report Regulations 2002 require disclosure of information concerning directors’ remuneration in the directors’ remuneration report.25
The Directors’ Remuneration Report Regulations 2002 provide for the preparation, approval, signing and auditing of a remuneration report.26 They “strengthen
the crucial role of the remuneration committee and the shareholders . . . [and]
introduce new disclosure requirements on remuneration policy and an advisory
vote on the remuneration report for shareholders”.27 Further, they also introduced a requirement for an enhanced disclosure on directors’ contracts policy
and an explanation of severance payments. These measures benefit shareholders
in two main ways. First, a disclosure of the remuneration policy will enable
shareholders over time to monitor and contribute to the development of the
remuneration policy. Secondly, shareholders, through the advisory vote, will be
able to express their views “if they are not satisfied that a company’s policy and
practice in this area is sufficiently robust”.28 I shall argue below that this
provision could be adopted in South Africa.
In June 2003 another consultative document entitled “Rewards for Failure
Directors’ Remuneration: Contracts, Performance and Severance” was issued. It
focused on “directors’ contracts, performance, and severance payments and the
linkage between them” and sought views on any measures “required to enable
shareholders to ensure that compensation reflects performance when directors’
contracts are terminated”.29 This consultative document has not yet resulted in
legislation, as respondents strongly opposed further legislation on directors’
remuneration. Guidelines are seen as the most appropriate way to proceed.30
Similarly, I would argue that the way forward for South Africa would be to adopt
guidelines rather than legislation.
3 1 Impact assessment of UK regime
The Department of Trade and Industry (DTI) commissioned an impact assessment of the Directors’ Remuneration Report Regulations 2002 by Deloitte and
Touche LLP (Deloitte). The resultant report entitled “Report on Directors’
Remuneration Report Regulations 2002” (The Deloitte Report) was completed in
November 2004 and published in January 2005.31 The main objectives of the
report were to assess the extent to which companies were complying with the
regulations, whether or not company remuneration policies and practices had
been changed by the regulations, and whether any aspects of the disclosure
requirements should be improved.32
________________________

25 Regulation 3.
26 Regulations 3-4, 7-8.
27 DTI “Rewards for Failure” Directors’ Remuneration: Contracts, Performance and Severance: A Consultative Document 7 (my emphasis).
28 Ibid.
29 Ibid.
30 The Association of British Insurers, the National Association of Pension Funds and the
Confederation of British Industries have issued guidelines on directors’ remuneration and
severance packages. These are not discussed here.
31 Available at www.dti.gov.uk/cld and www.deloitte.com/dtt/cda/doc/content/UK_Tax
DirctorsRemunerationReport.2004.pdf (both accessed 13-07- 2005).
32 Deloitte and Touche “Report on Directors’ Remuneration Report Regulations 2002” 1.
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Deloitte focused on the 350 largest companies by market capitalisation listed
on the London Stock Exchange as at August 2004.33 The report concluded that
all of these companies complied with the regulations. For example, in the past
few of these companies had put directors’ remuneration to a separate shareholder
vote. But since the promulgation of the regulations, all of the companies were
now placing their remuneration reports for approval by shareholders.
Deloitte then focused on the content of the remuneration reports to evaluate
the quality of disclosure. It found that whilst there was substantial compliance,
there were several areas where the targeted companies fell short. Some of these
areas included disclosure about the reasons for choosing performance conditions
for share options and other long term incentive plans. The reasons for this were
found to be due to a lack of clarity in the wording of the regulations themselves.
Companies were not sure exactly what they were required to disclose.34 The
Deloitte Report makes recommendations to amend the regulations to achieve
clarity and encourage compliance.
The Deloitte Report then sought to establish whether or not the remuneration
report enabled shareholders to assess the link between company performance and
directors’ remuneration. It found that whilst the regulations made the picture much
clearer for shareholders, there was still room for improvement. However, legislation
was not the best vehicle for this and guidelines would be more suitable.35
Independent assessors have discussed the impact of the above regime. For
example, a recent comparison of the differences in executive pay between the
UK and the United States notes that UK directors earn approximately half of
what their counterparts earn in the US and attributes this directly to the
shareholders’ advisory vote.36 The UK Chartered Institute of Personnel and
Development (CIPD) has also acknowledged that the Directors’ Remuneration
Report Regulations 2002 had an immediate impact on directors’ pay, and that it
supported them.37 The Directors’ Remuneration Report Regulations 2002 are
proving to be successful so far.38
4 Conclusion: South Africa is ready to follow the UK
South African shareholders have already flexed their muscles and voted against
directors pay resolutions. For example, in October 2005 20% of Shoprite shareholders voted against the R59 million remuneration package awarded to Shoprite’s
________________________

33
34
35
36

Deloitte and Touche “Report on Directors’ Remuneration Report Regulations 2002” 4.
Deloitte and Touche “Report on Directors’ Remuneration Report Regulations 2002” 5.
Deloitte and Touche “Report on Directors’ Remuneration Report Regulations 2002” 5-6.
“Why British CEOs earn less than their US counterparts” Wall Street Journal Online 17
April 2006 http://www.careerjournal.com/salaryhiring/industries/seniorexecs/20060417ossinger.html (accessed 25-08-2006).
37 (CIPD) “Comments from the CIPD on the DTI consultation paper September 2003”.
38 There are concerns that the advisory vote may not be enough, as individual shareholders
may not be able to use the vote effectively, and that rather it is institutional shareholders
who are in a better position to use the advisory vote effectively. See Roach 2006 Comp
Law 297 and Roach “ The directors’ remuneration report regulations 2002 and the
disclosure of executive remuneration” 2004 Comp Law 141. It has also been argued that
creditors should play a more prominent role in remuneration policy and practice. See
Moore “Director’s pay as a creditors’ concern: the lesson from MG Rover” 2006 Comp
Law 237.
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CEO.39 It is submitted that South Africa should follow the UK’s successful lead
and consider issuing regulations on executive remuneration. In particular, provision should be made for the preparation of remuneration reports and a shareholders’ advisory vote on directors’ remuneration. Cognisance should be taken
of the recommendations made by the Deloitte Report, so that any South African
regulations promulgated are clear and enable full and proper compliance. It is not
contended here that full-scale legislation covering all aspects of executive
remuneration be enacted in South Africa, but rather that regulations providing
for disclosure should be enacted for larger companies. Such legislation will
ensure transparency and hopefully abate some of the fears surrounding executive
remuneration. For instance, it will be easier for concerned persons to analyse the
link between remuneration and performance.
CAROLINE B NCUBE
Faculty of Law
University of Cape Town

________________________

39 “Shareholders raise hell over Basson’s package” Business Day 28 October 2005.
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THE PLIGHT OF A WIDOW OF AN UNREGISTERED CUSTOMARY
MARRIAGE ENTERED INTO IN TERMS OF THE TRANSKEI
MARRIAGE ACT 21 OF 1978: WORMALD NO v KAMBULE 2006 3 SA
562 (SCA)

1 Introduction
The recent decision of the Supreme Court of Appeal in the above-mentioned case
is, with respect, a retrograde step and takes us back to the inequitable decision of
the Transkei Division of the High Court in Kwitshane v Magalele 1999 4 SA 610
(Tk). The latter judgment was overruled by the judgment of the full bench in
Sokhewu v Minister of Police (case no 293/94, unreported). The Sokhewu case
was followed in Feni v Mgudlwa (case no 24/2002, unreported). The decision of
the Court a quo, reported as Wormald NO v Kambule 2004 3 All SA 392 (E),
reviewed the various decisions of the Transkei Division of the High Court, and
followed the Sokhewu approach. The decision in the Kwitshane case has been
criticised in a few publications. See, inter alia, Mqeke “The Rights of Widows in
Unregistered Customary Marriages in the Transkei – A Disappointing Decision:
Kwitshane v Magalele 1999 4 SA 616 (Tk)” 2000 Obiter 231; Malefane “South
African Customary Law at the Cross Roads. What is Our Customary Law of
Marriages?” 2005 WSU Law Journal (formerly the Transkei Law Journal) 7 14,
and Koyana “Legal Pluralism in SA: The Resilience of Transkei’s Private Law”
2005 Speculum Juris 131 141, who quotes with approval Pakade J in Feni v
Mgudlwa. In that case, Pakade J described the approach in Kwitshane as “a
veiled revival of the old colonial approach that a customary marriage is not a
valid marriage because it is not contracted according to western legal norms”.
2 Facts of the case
The deceased polygamist, Burton Baltimore Zitha Baduza, married a second
wife in 1985 in terms of the Transkei Marriage Act, when he was still married to
his first wife. The deceased provided the second wife (referred to as the respondent in the case) with accommodation in three different houses from 1987 until
his death. According to the report, the first of these properties was registered in
her name, and the other two (including the property in respect of which eviction
was sought) were purchased under a close corporation. A detailed historical
account of the circumstances which culminated in the respondent’s occupation of
the disputed property appears in the court a quo’s judgment (see Wormald NO v
Kambule 2004 3 All SA 392 (E) 394). The deceased made no provision in his
will for the respondent. This is ironic, because the deceased was in the respondent’s company immediately prior to his death when he took ill. It appeared that
the property which was the subject of the dispute was subject to two mortgage
bonds with ABSA Bank which were serviced by the estate on a monthly basis in
the sum of R9 451, 86. The respondent occupied the property without paying any
rental. After the death of the deceased, his surviving first wife (described as the
surviving civil law spouse) attempted to collect rental from the respondent, and
the latter refused to oblige.
The deceased’s first wife wanted to sell the property, as the mortgage bonds
(which exceeded the property’s current value) were burdensome on the estate.
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She offered the respondent alternative accommodation at a local hotel owned by
the estate. The respondent agreed to vacate the property but demanded that the
first appellant meet three demands, namely to: “(i) recognise her customary marriage to the deceased; (ii) provide her with suitable and reasonable accommodation, having regard to her station in life and the ability of the estate to pay for
such accommodation; and (iii) recognise her contemplated claim for maintenance from the estate”. The first wife then instituted eviction proceedings.
The appellants (the administrator of the estate and the civil marriage (first)
wife) claimed that the respondent was in unlawful occupation of the property
because it was owned by an entity with separate and distinct legal personality
from the deceased, and that any right she might have had to occupy it terminated
upon the death of the deceased. The respondent’s contention was that she
occupied the property with the express or tacit consent of the second appellant
(the CC) through which it was purchased by the deceased to provide her with
accommodation in recognition of his obligation to do so as her husband, flowing
from their customary marriage entered into in 1985. The existence of the customary marriage was disputed.
In the court a quo, Chetty J accepted that the deceased and the respondent had
concluded a customary marriage and that the deceased purchased the property
acting in his capacity as the second appellant’s sole member to provide the
respondent with a home during the subsistence of their customary marriage. The
learned judge stated that the customary marriage vested the respondent, as the
deceased’s widow, with a personal servitude of usus or habitatio in respect of the
residential property with which her deceased spouse had provided her and that
the customary marriage was not rendered invalid by the fact of its non-registration in accordance with the Transkei Marriage Act 21 of 1978. He concluded
that the respondent was not an unlawful occupier as envisaged in s 1 of the
Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of
1998 (PIE). The appellants, represented by the first appellant in his capacity as
the executor of the estate, also sought a declaratory order concerning the validity
of the customary marriage.
In the Supreme Court of Appeal Maya AJA and Combrinck AJA gave
separate judgments. Both judgments, in the present writer’s view, are open to
question. Maya AJA based her findings on the provisions of PIE and found that
the respondent’s occupation of the property has no legal basis and as such
unlawful. In para 13, the Acting Judge of Appeal pointed out that whilst it is true
that in customary law a husband and upon his death, his heir, has a duty to
maintain his wife or widow, as the case may be, and provide her with residential
and agricultural land “she does not, at any stage, acquire real rights in such land.
The dominium vests in the husband or his heir”. The Acting Judge of Appeal
sought reliance on Bennett Customary Law in South Africa (2004) 347 and Xulu
v Xulu 1938 NAC (N & J) 46.
Maya AJA did not find it necessary to refer to cases directly dealing with the
legal position of widows in the Transkei such as Noveliti v Ntwayo (1911) 2
NAC 170, Dyasi v Dyasi 1935 NAC (C & 0) 1; Mavayeni v Mavayeni 5 NAC
93; Luke v Luke 4 NAC 133 and Sijila v Masumba 1940 NAC (C & O) 42. These
cases dealt, in the main, with the provisions of s 9(1) of Proclamation 142 of
1910, which described the widow’s rights variously as the rights of “use and
occupation”, “usufruct”, “servitude of usus” and “habitatio”. (See also Kerr The
Customary Law of Immovable Property and of Succession 3 ed (1990) 91 where
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the author describes habitatio as a personal servitude and goes on to say that all
servitudes, whether praedial or personal, are real rights. See also Hutchison et al
(eds) Wille’s Principles of South African Law, Eighth Edition (1991) 327-332,
and Domanski “How Personal is Personal Servitude?” 1988 SALJ 205 on
personal servitudes.) In terms of s 8(1) of the 1910 Proclamation introduced by
the Transkei Land Amendment Act 4 of 1968, the widow of the deceased
enjoyed usufructuary rights in respect of her late husband’s land until she
remarried or died.
Maya AJA’s categorisation of the nature of the widow’s rights cannot be
correct. The court a quo’s approach is, with respect, the correct one. How can a
widow be described as unlawful occupier of her late husband’s property? One
fails to see how the judge can equate the widow’s position or her rights in
relation to her late husband’s assets as akin to a case of holding over, as the
respondent never occupied the property by virtue of a contract of lease but by
virtue of her alleged marriage with the deceased. The situation in the Transkei
after the enactment of the Transkei Marriage Act can be illustrated by cases such
as Makholiso v Makholiso 1997 4 SA 509 (Tk) (see the present writer’s comment
in the above case in 1996 THRHR 344), and Thembisile v Thembisile 2002 2 SA
209 (T). See also comments in this regard by Koyana 2005 Speculum Juris 139.
If a deceased person had chosen a particular lifestyle, in this case to be a
polygamist, why shouldn’t the court treat his widows equally? Why should one
widow be privileged over another? For example, in the case under discussion,
the widow who was with the deceased when he took ill and before he died was
declared an unlawful occupier of his property. It is regrettable that Maya AJA
found it unnecessary to pronounce on the validity or otherwise of the marriage.
Combrinck AJA approached the issue from the point of view of the legal
effect of non-registration of a customary marriage. The opening remarks of this
note were directed to this part of the judgment. In para 36 Combrinck AJA
stated: “I conclude therefore that the respondent’s marriage to the deceased was
invalid in that it was not registered in accordance with the provision of the
Transkei Marriage Act. She is therefore an unlawful occupier.” This finding
takes care of the issue of a declaratory order sought in para 3 of the notice of
motion. Combrinck AJA based his conclusion on his interpretation of ss 33, 26,
12, 36 and 37 of the Act. Section 33 requires that the parties to a customary
marriage (if they are both of age) or (if one of them is under the age of 21 years)
that the father or the guardian, should appear before the magistrate as soon as
possible after the consummation of the customary marriage and furnish such
information as may be required by him for the registration of such customary
marriage. The section does not state what legal effect, if any, non-registration
will have on the marriage. This section should be read together with s 52(2)
dealing with general provisions. In terms of s 52(2) “every certificate signed by
the secretary or a marriage officer or magistrate, as the case may be, shall in all
courts of law and public offices be prima facie evidence of the particulars
contained therein”.
Section 25 deals with the signature of a civil marriage register and s 26 deals
with documents to be transmitted to the Secretary. Section 12, on the other hand,
deals with objections to a civil marriage. Section 36 deals with objections to a
proposed customary marriage and how the magistrate should deal with such
objections. The following provisions of s 37 are worth noting:
“Notwithstanding anything to the contrary contained in any law, a woman married
in terms of the provisions of this Act shall–
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(a) in the case of a civil marriage, upon the solemnization therefore, and
(b) in the case of a customary marriage, upon the registration therefore in terms of
the provisions of Part 2 of Ch 3, be under the guardianship of her husband, for
the duration of such marriage.”

This section deals with the personal consequences of a marriage contracted in
terms of the Act.
One should also refer to the definition section (s 1) which defines a customary
marriage as “a marriage contracted between a man and a woman (at least one of
whom is subject to customary law) in accordance with customary law and the
provisions of this Act”. In terms of s 2(2) any conjugal relationship entered into
before the commencement of this Act which in terms of any repealed law was an
unlawful relationship but which in terms of this Act would have constituted a
lawful customary marriage if this Act had applied, may, if such relationship
subsisted immediately before the commencement of this Act, be registered as a
customary marriage in terms of this Act and upon such registration such
relationship shall be deemed to be a customary marriage and the children born of
such relationship shall be deemed to be legitimate children. This therefore shows
that registration of a marriage does serve practical purposes but does not have
any penal consequences. This purpose of the Act was, inter alia, to consolidate
and amend laws relating to the solemnisation and registration of civil marriages,
and the consummation and registration of customary marriages. The essentials of
a customary marriage are dealt with in Part I s 31 of the Act under the heading of
“Consummation of Customary Marriage”. In terms of the above section, the
time, place and manner of consummation of any customary marriage and the
procedure to be followed, the customs to be observed and the ceremony (if any)
to be performed at or in connection with the consummation of such customary
marriage shall be in accordance with the customary law applicable to the male
party to such customary marriage. But this is so “[p]rovided that–
(a) no customary marriage shall be consummated except with the consent of– every party to such customary marriage who has attained the age of
twenty-one years; or
– the father or guardian of every party to such customary marriage who has
not attained the age twenty-one years
(b) if the female party to such customary marriage is under the age of twentyone years, she shall be handed over to the male party by her father or
guardian”.
The requirement of registration is another legal requirement that must be observed
and it takes place after the parties have been validly married.
See also the following sources: Bekker (ed) Seymour’s Customary Law in
Southern Africa 5 ed 123; NJJ Olivier, Bekker, NJJ Olivier (Jnr) and WH Olivier
Indigenous Law (1995) 18. It is the present writer’s considered opinion that the
approach of the Supreme Court of Appeal is incorrect and is, as such, regrettable.
RB MQEKE
Professor of Law
Rhodes University
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A NOTE ON THE REGULATION OF PRIVATE SECURITY
BUSINESSES IN MOZAMBICAN LAW

1 Introduction
The private security industry plays an important role not only in South Africa but
in most other countries on the African continent in safeguarding people and
property and assisting the public police in the prevention of crime. The proper
regulation of this strategic industry and power-block is thus something which
deserves particular attention across international boundaries. Fortunately, South
Africa has fairly well-developed legislation regarding the regulation of the
private security industry, which may serve as an example to other countries in
the Southern African Development Community (SADC), as well as eventually to
the African Union (AU) as a whole.
It has now clearly become necessary for minimum common standards to be
developed and accepted on the African continent ensuring high-quality and
effective regulation of the private security industry. An unregulated or underregulated industry may not only be ineffectual in preventing crime but may
actually promote crime, protect criminals and destabilise legitimate governments
– there are some well-known examples of the latter. Comparison of South
Africa’s current regulatory system with other regulatory systems in Africa, may
obviously promote better insight into the minimum standards that all regulatory
systems should meet.
A regulatory system can be assessed in terms of its scope (the number of activities which are covered), its depth (the extent of lawful power available to
shape the industry), its density (the concentration of regulatory authority in as
few laws and regulatory agencies as possible), and the general limitations and
special duties imposed on the security industry and its members to prevent the
constitutional order of states (including the responsibilities of the public police as
acting in the national interest and the public benefit) and the rights of their
inhabitants from being undermined or infringed by powerful private security
businesses (see generally on policy issues involving the regulation of private
security, Ottens, Olschok. and Landrock Recht und Organisation privater Sicherheitsdienste in Europa (1999) 63 et seq; also Siebrits Regulation of the
private security industry (doctoral thesis Unisa 2001) 343-344; Visser “Legal
changes in the regulation of the private security industry in South Africa” 2004
Strategic Review for Southern Africa 1-22).
While South Africa’s current regulatory framework (as contained in the Private Security Industry Regulation Act 56 of 2001 – referred to as “SA Act 56 of
2001” in this contribution – and the regulations made in terms of this legislation), are reasonably advanced and reveal adequate scope, depth and density,
there are probably not enough limitations on the functions of private security
companies and security officials deployed by them. Furthermore, there are
legitimate concerns about the effectiveness of the implementation of the current
regulatory laws by the Private Security Industry Regulatory Authority (see, eg,
Visser in Beeld (2004-09-24) on certain regulatory challenges and problems).
In the past I have written on regulatory laws in certain comparable countries
(see, eg, Visser “Proposed changes to the legal framework in terms of which the
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private security industry is regulated in France” 2001 De Jure 576-584; “Aspects
of the legal framework in terms of which the private security industry is regulated in New South Wales” 2003 THRHR 270-277; “Aspects of the legal framework in terms of which the private security industry is regulated in Brazil” 2003
De Jure 155-164; “Aspects of the legal framework in terms of which the private
security industry is regulated in Germany” 2001 De Jure 564-575; “Aspects of
the legal framework in terms of which the private security industry is regulated
in Argentina” 2003 De Jure 425-434; “Some noteworthy legal principles in
terms of which the private security industry is regulated in Spain” 2005 TSAR
821-827; “A note on the regulation of the private security industry with reference
to Greece” 2006 De Jure 169-173). In this note reference will briefly be made to
aspects of the law regulating private security businesses - as an important part of
the security industry – in Mozambique. The purpose is to illustrate the strengths
and weaknesses of regulation in one of our important neighbouring states with
the object of advancing the argument for the development of common standards
of regulation in the SADC and the AU. In addition, there may be issues on which
South Africa could possibly learn something from Mozambique.
2 Brief background information on Mozambique
As is known, Mozambique became fully independent from Portugal in 1975. The
current constitution of the republic dates back to 30 November 1990. The country has approximately 17.4 million people. Mozambique remains one of the
poorest nations in the world despite its wealth of natural resources and agricultural land. It suffers from many problems commonly associated with countries
on the African continent which were once under colonial oppression. Statistical
and other information about the private security industry, the effectiveness of its
regulation and crime in general, is difficult to obtain.
3 Legislation on private security businesses or companies in Mozambique
Mozambique’s Act 26 of 1990 (“Act 26 of 1990”) on the regulation of the private security industry, referred to as Regulamento de empresas de Segurança
Privada (see in official gazette – Boletim da República of 1990-11-29) will be
considered in this contribution. It is a relatively brief and general piece of legislation and comparable in this sense with South Africa’s now revoked Security
Officers Act 92 of 1987 which was characterised by its broad and sweeping provisions, in contrast to the Private Security Industry Regulation Act 56 of 2001,
which is much more detailed.
Article 2 of the Mozambican legislation sets out the so-called sole objective of
private security businesses or companies (empresas de segurança privada) as the
protection of persons, goods and services and the surveillance and control of
access and movement of persons in premises, buildings and areas legally restricted to the access of the public. Interestingly, there is no reference to private
investigation or private intelligence activities (see generally Visser “Aspects
regarding the regulation of private investigators in South Africa” 2003 THRHR
450). This probably means that Mozambique security companies may not be
involved in such activities, but it could also imply that such activities are not
controlled by law at all. The same article further stipulates that official authorisation must be given by ministers (for the interior, energy and commerce and
industry) for the manufacture and sale of equipment for use in private security.
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Regulation is undertaken by the Ministry of the Interior with the involvement
of provincial authorities (art 4 of Act 26 of 1990). This methodology is broadly
consistent with regulation in many other parts of the world, but in contrast to the
position in, for example, South Africa and the United Kingdom where special
statutory bodies have been created to undertake the regulation. It is impossible to
evaluate the merits or otherwise of these options within this contribution. As
long as the regulation is effective and efficient enough, it probably does not
make much difference whether a government department or a statutory body
regulates security businesses.
Article 4(4) of Act 26 of 1990 stipulates that the director of a security company should at least have an academic qualification of standard 9 at school.
While this may not appear impressive on paper, it is interesting to note that no
general school or academic qualification whatsoever is required in South Africa!
However, the director of a security businesses in South Africa is required to have
completed the prescribed training for this position (s 23(1)(c) of SA Act 56 of
2001).
Mozambican law requires certain financial guarantees (garantias financeiras)
from security companies before official permission to operate will be granted
(arts 6 and 7 of Act 26 of 1990). This is a sound requirement which strengthens
state control over security businesses. However, there is no equivalent obligation
in South African legislation. In this regard, the South African legislature may
consider following some version of the Mozambican model.
A security business operating without official sanction, commits a serious
offence in respect of which a heavy fine may be imposed (art 8(3) of Act 26 of
1990). Before a security company in Mozambique receives any authorisation to
operate, an inspection must be carried out by an inspection commission consisting of representatives of the Ministries of the Interior, Defence, State Security,
Health and Finance and the relevant City Council (art 10). An inspection is, of
course, also required in terms of SA Act 56 of 2001 (s 23(3)) to establish
whether an applicant meets registration requirements – which are prescribed in
detail by regulation (see r 5 of the Private Security Industry Regulations, 2002
contained in GG 23120 of 2002-02-14 regarding infrastructure and capacity to
render a security service). The Mozambican provisions (see also arts 11-12) do
not appear to be fully satisfactory or practical. For example, the inspection commission seems too clumsy and the objects of the inspection are not spelled out
clearly enough. The vague reference to “shortcomings” (deficiências) which may
be uncovered by an inspection, does not cure this problem.
After a security business receives an inspection form (in the prescribed format) authorising the initiation of “security activities”, it must also then register at
the commercial registry office, the Ministry of the Interior for “police” purposes
and at the Ministry of Finance for taxation purposes (art 13). This, again, appears
somewhat awkward. While the required “registrations” may make sense, they
should be required before there is any official sanction to initiate activities. This
is basically the position in South Africa.
Security companies in Mozambique are subject to general laws applicable in
labour disputes with their staff but may also submit their own “disciplinary
regulations” to the Ministry of the Interior for approval (art 14 of Act 26 of
1990). The South African legal position regarding the relationship between a
security business and its staff, is a complex issue, which is dealt with in Act 56
of 2001 and in the statutory code of conduct for the industry (see, eg, s 28(3)(b)
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of SA Act 56 of 2001; further Visser “Notes on legal aspects of the enforcement
of minimum wages in the private security industry” 2004 THRHR 462-466).
Impressive as the legal position in South Africa may be on this point in theory,
the recent violent strike-action by private security officers (which only ended in
June 2006) has raised many questions which should, inter alia, inspire further
thinking on better legal mechanisms to prevent and solve labour disputes.
Article 15 of Act 26 of 1990 allows security companies in Mozambique to
train their own guards (whether generally or in respect of specialised security
activities), provided that the necessary permission is obtained from the ministry
of the interior. The ministry must, naturally, be informed of the training programmes that will be used. In regard too, the legislative provisions in South
Africa are much more sophisticated (see, eg, the definition of security training in
s 1(1) of SA Act 56 of 2001, as well as the provisions in ss 3(j), 4(k), 23(1)(c),
34(1)(d)(ii)(ee), 35(1)(d)). However, in practice there are many challenges regarding proper and professional security training, inappropriate or outdated training standards, syllabi and methods, corruption and the sometimes problematic
relationship between the statutory regulator of the security industry and the
Safety and Security Sector Education and Training Authority.
Article 16 of Act 26 of 1990 places certain “special duties” (deveres especiais)
on security businesses. Non-compliance with any of the following duties constitutes a criminal offence:
• To inform a relevant judicial authority of any “public crime” that they may be
aware of in the course of their activities or that may be about to be committed
(see also art 18 on “collaboration” with state agencies).
• To prevent the activities of their staff from being confused by the public with
those of members of the armed forces, the police or of state security.
• To submit to the ministry of the interior, within thirty days from the beginning
of their activities, a list of their security staff members and inform it within
forty eight hours, of any change made to it.
• To submit to the ministry of the interior within thirty days of the beginning of
their activities a list of weapons and ammunition in their possession and inform it within forty-eight hours of any change to it.
As necessary and obvious as these duties may appear, they are not nearly comprehensive or detailed enough. While it is impractical to list all the duties on
South African security businesses by way of example in this note (see, eg, in the
statutory code of conduct, GG 24971 dated 2003-02-28), it is noteworthy to
record that they have, for example, wide-ranging duties formulated in some in
detail towards the state and its agencies, the public and the security industry in
general, the clients of security companies and towards employees of security
businesses. The provision in Mozambican law regarding “professional secrecy”
is so vague that it would probably be unenforceable in a South African court
(art 17).
Article 18 of Act 26 of 1990 deals with security equipment which a security
company and its guards may possess in the course of their activities, namely
communication equipment, weapons, guard dogs, vehicles, truncheons, handcuffs and whistles. While SA Act 56 of 2001 (s 1(1) does refer to security equipment, it contains a more technical definition aimed at particular items of equipment – such specialised detection devices – and does not include more mundane
examples of equipment such as handcuffs and whistles. The Mozambican law
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also has limitations on the types of firearms that may be possessed (art 20) –
which has no equivalent in SA Act 56 of 2001 (the possession of firearms in the
security industry by security businesses in SA are mostly regulated in terms of
the Firearms Control Act 60 of 2000, regulations made in terms of this legislation and r 13 of the Private Security Industry Regulations, 2002; see also Visser
“Notes on some legal provisions regarding firearms in the private security
industry” 2005 THRHR 90-94).
The Mozambican legislation covers aspects of vehicles (veiculos) used by
security companies (art 22) – something which is not found in SA Act 56 of
2001, although general aspects concerning the use of vehicles are of course
extensively covered in traffic legislation. The Mozambican provisions are, in any
event, so general that they add little by way of effective control. In addition,
there are some very general stipulations covering uniforms (art 23), identity
cards (art 24), and on fines and sanctions (arts 25-29).
Article 33 of Act 26 of 1990 deals with the important issue of official inspections to verify compliance in the following manner (in translation):
“1. The supervision and inspection of private security activities will be done by the
Police.
2. All private security company owners and representatives are required to make
books available for supervision, as well as any other documents the supervisors
or police inspectors may require.
3. For the fulfilment of the provisions contained in the paragraph above, inspections of the training activities of the staff and of the daily private security operations may be made at any time, in accordance with the territorial competence of
the police forces.
4. Owners and representatives of a private security company that for no reason
refuse to allow supervision and inspection to be carried out as referred in paragraphs 2 and 3 of this article, will receive a 100 000,00 to 400 000.00 Metical
[MZM] fine or will have their activities suspended.”

These provisions are obviously too general in nature to be of much use in a
country such as South Africa and do not compare favourably with ss 31-34 of
SA Act 56 of 2001.
Article 37 of Act 26 of 1990 is an interesting provision. It empowers the minister of the interior to limit the maximum number of private security companies
which may be established in a province. The criteria which the minister has to
consider, include the province’s economic and social development, the crime rate
and the ability of the police to combat crime. There is nothing comparable in
South African regulatory legislation. While the power to limit the number of
security businesses may on the face of it seem too drastic in a society based on
and promoting free enterprise, it has been observed that there are probably too
many security businesses in South Africa (more than 4900 in Dec 2005). The
huge number of businesses is probably not merely a matter which can be addressed by healthy competition since security businesses do in some instances
serve as covers for the irregular acquisition of firearms or the activities of organised crime syndicates. This is something that should at least be considered in
South Africa from policy and legal (constitutional) perspectives.
4 Some conclusions and recommendations
The general comparison between the regulatory systems of the private security
industry in Mozambique and South Africa undertaken in para 3 above, reveal the
obvious, namely that the South African legislation is much more advanced from
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a regulatory perspective and that the Mozambican legislative framework is in
serious need of enhancement and improvement. However, as pointed out, a
number of principles in Mozambican law are indeed worthy of consideration for
the purposes of our law.
If the Mozambican law can be seen as broadly representative of all or most
regulatory frameworks in SADC countries, it emphasises the need for common
standards to be achieved through the available mechanisms dealing with safety
and security issues in the region.
It is thus recommended that the matter be taken up officially with a view to
transform the laws of all SADC countries to meet at least the following minimum standards:
• The use of the same definitions of private security activities in order to achieve
a broadly similar scope of regulating security businesses in the SADC region.
• Ensuring registration requirements regarding security businesses as similar as
possible, including effective background checks in all member states to verify
that security businesses are not used as fronts to further or conceal crime or
criminals and that corruption does not lead to the registration of rogue or undesirable security companies. There should obviously be proper official channels for the automatic and routine sharing of information between regulatory
agencies in SADC states on security companies applying for registration or
other forms of official permission or approval.
• The creation of a broadly similar inspection regime in all countries in relation
to security companies to promote effective monitoring in especially sensitive
areas such as employment and deployment of security personnel, the possession of firearms and other potentially dangerous equipment, and general adherence to laws protecting the state and the public safety and order. Monitoring should ideally take place in terms of a uniform protocol – with special
provisions on security companies active across international national borders.
• The enforcement of broadly similar limitations, restrictions and duties on
security companies.
It is obviously impossible in a contribution such as the present to provide more
detail regarding the creation and adherence to minimum standards of regulation
of the security industry in SADC countries. While South African legislation
(Act 56 of 2001) may serve as a general example of a basically sound regulatory
framework (in terms of the criteria listed in par 1 above), it is obviously not
perfect and could not without improvement in certain areas act as authoritative
example in all respects. Certain local differences and the dynamics in different
countries must obviously also be taken into account. The development, introduction and implementation of sound regulatory laws in all SADC countries should
be a precursor to a similar project in all AU countries. This would surely make a
contribution to improve safety and security on a more general level.
PJ VISSER
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