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Preface 

Family law is one of the most dynamic areas of law, as is amply demonstrated by 
the articles published in this special issue of Speculum Juris. All the authors deal 
with aspects of family law where change – some of it quite radical – has taken 
place over the past few years. In most, if not all, of these areas the Bill of Rights 
has been at least a partial impetus for the change that has taken place.  

Although they deal with diverse topics, all the articles concern real issues of 
practical significance. They relate to problems which arise because of the reality 
that not all children grow up in stable, safe, nurturing and intact families; that 
even if children and family units have rights, poverty may deprive them of the 
opportunity to enforce those rights; that some same-sex couples may not yet be 
able to enjoy the benefits of substantive equality; and that spouses (particularly 
wives) in Muslim marriages are in need of legislative protection inter alia 
because some of the judicial attempts to assist them have been flawed. A com-
mon thread that can be identified is that all the authors deal with areas where 
there is a need to afford legal protection to vulnerable members of society – 
children, indigent family units, same-sex life partners, and spouses (particularly 
wives) in purely religious marriages.  

In view of the recent coming into operation of the Children’s Act1 it is not 
surprising that most of the articles deal with child law. Noel Zaal, Hanneretha 
Kruger and Jacqui Gallinetti focus on specific aspects of child protection that 
have been changed by the Children’s Act, while Julia Sloth-Nielsen deals with 
child participation in family law proceedings in general and Latiefa Albertus 
examines relocation disputes. Bernard and Mildred Bekink also deal with the 
position of children, but their article is not restricted to the field of child law. As 
the final date for submission of articles for this special issue was 15 January 
2010, when the Children’s Act was not yet fully in operation, editorial notes 
have been inserted in some of these articles to alert the reader to the subsequent 
coming into operation of the Act and its accompanying regulations.  

In the first article in this issue, Julia Sloth-Nielsen reflects on child participa-
tion in family law proceedings in the context of international law, the Bill of 
Rights and the Children’s Act. She also examines South African case law relat-
ing to child participation and considers the vital issue of how the views of the 
child are to be shared with the court and relevant persons or institutions. She 
concludes that “much more work remains to be done to articulate the manner in 
which the judicial system will hear children’s voices”.  

The sentiment that, despite the recent changes, there is no room for compla-
cency is shared by all the authors. Noel Zaal argues that the Children’s Act 

________________________ 

 1 Act 38 of 2005. Ss 1–11, 13–21, 27, 30, 31, 35–40, 130–134, 305(1)(b) and (c), 305(3)–
(7), 307–311, 313–315 and items 2, 3, 5, 7 and 9 of Schedule 4 of the Act came into 
operation on 01-07-2007 (Proclamation 13 in GG 30030 of 29-06-2007). The remainder of 
the Act and the Children’s Amendment Act 41 of 2007 came into operation on 01-04-2010 
(Proclamations R12 and R13 in GG 33076 of 01-04-2010).  
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should be amended by the insertion of express provisions authorising prelimi-
nary children’s court hearings to be held in cases where a child could be found in 
need of care and protection and could consequently be placed in alternative care. 
These preliminary hearings are to be held before the social worker completes his 
or her investigation into whether the child is in need of care and protection. The 
author demonstrates that such preliminary hearings will enable the children’s 
courts to give guidance to the parties and afford better protection to the child 
pending the eventual hearing in which it will be determined whether he or she 
should be placed in alternative care. 

Hanneretha Kruger’s article also deals with children in need of care and pro-
tection. She investigates the position under the Children’s Act and refers to 
significant differences between it and the Child Care Act.2 In the main, she 
welcomes the provisions of the Children’s Act. 

Jacqui Gallinetti shows that although the child removal provisions of the Chil-
dren’s Act are an improvement on those of the Child Care Act, the legal frame-
work they create does not fully ensure that the objective of protecting a child by 
removing him or her from his or her existing environment can be achieved 
without unduly infringing the rights of the child and/or his or her parents or 
family. She submits that the failure to provide for judicial review of the decision 
to remove a child discredits the child removal scheme the Children’s Act pro-
vides for. She further criticises the practice of relying virtually exclusively on 
urgent removals. However, she is also critical of the sanction the Act imposes for 
improper use of urgent removals.  

Latiefa Albertus also engages with changes that have been brought about by 
the Children’s Act. She does so in the context of relocation disputes. In view of 
her examination of legislation and case law, she concludes that the list of factors 
which must be taken into consideration in terms of section 7 of the Children’s 
Act when the best interests of the child are at issue should merely be a starting 
point for our courts when they are faced with a parent’s opposition to the reloca-
tion of his or her child. She argues that the courts should have the power to 
consider other relevant factors too. She recommends that legislation dealing 
specifically with relocation should be enacted. 

Bernard and Mildred Bekink discuss the provision and scope of legal aid and 
legal representation at state expense with a view to determining if and when 
children and institutions such as indigent family units qualify for state-funded 
legal aid and legal representation. They point out that the provision of legal aid 
and legal representation to those who cannot afford these services is fundamental 
to ensuring a just and fair legal system. Relying on various constitutional provi-
sions, international instruments and South African Acts, they argue that not only 
children, but also parents or caregivers may, or should, in certain circumstances 
be entitled to legal aid and legal representation at state expense.  

In one of the articles that do not concern aspects of child law, Henriét de Ru 
investigates whether permanent same-sex life partners who do not enter into a 
civil union ought to remain entitled to the specific spousal benefits which were 
conferred on them by the legislature and the courts prior to the coming into 
operation of the Civil Union Act.3 She points out that the Act did not abolish 
________________________ 

 2 Act 74 of 1983. 
 3 Act 17 of 2006. 
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those benefits for permanent same-sex life partners who do not enter into a civil 
union. Positioning her argument within the context of homophobia as a social 
reality and the imperative to achieve substantive equality, she offers the novel 
contention that affirmative action could be employed to retain specific spousal 
benefits for permanent same-sex life partners who do not enter into a civil union. 

In the last article, Helen Kruuse discusses the recent decision by Revelas J in 
the Eastern Cape high court, Port Elizabeth in AM v RM. 

4 Judge Revelas held 
that a wife in a Muslim marriage which had allegedly already been terminated in 
terms of Islamic law may apply for interim relief in terms of rule 43 of the 
Uniform Rules of Court pending a divorce action in which she challenges the 
constitutionality of the non-recognition of Muslim marriages and the inability of 
spouses in Muslim marriages to obtain a divorce in terms of the Divorce Act.5 
Analysing the rationes decidendi and implications of the judgment in light of the 
Constitution and past judgments, the author concludes that the court effected 
fundamental changes to the Islamic rules of maintenance and divorce by granting 
the wife interim maintenance outside the scope of Muslim Personal Law. She 
submits that in doing so, the court exceeded its powers and effectively imposed 
some of the consequences of a civil marriage on a Muslim marriage. She pleads 
for speedy enactment of legislation recognising Muslim marriages, which will 
free the courts from their unenviable task of attempting to apply the dominant 
legal system while simultaneously keeping the principles of Muslim Personal 
Law intact and coming to the aid of the victims of the current non-recognition of 
Muslim marriages. 

It is hoped that the articles in this issue will stimulate further research and 
debate on the issues they identify and will lead to law reform where needed. 

Jacqueline Heaton 
Professor, Department of Private Law, University of South Africa 
Guest Editor 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

________________________ 

 4 2010 2 SA 223 (ECP). 
 5 Act 70 of 1979. 
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Seen and Heard? New Frontiers in Child 
Participation in Family Law Proceedings 
in South Africa 
Julia Sloth-Nielsen* 
Professor, Faculty of Law, University of the Western Cape** 

1 INTRODUCTION 
Child participation is, to be blunt, somewhat of a fashion item on the agenda of 
children’s rights programming currently. There are few policy initiatives or 
strategic projects in the children’s rights field which do not include an element of 
child participation. These endeavours range from the tokenistic to the truly 
consultative, with a whole gamut of examples in between these two poles.1 In the 
context of child participation in family law proceedings concerning children, 
there is arguably no room for tokenism or symbolic gestures, as the views of the 
child are sought precisely because they have the potential to materially affect the 
outcome of the decision at hand. Therefore, it can be deduced that in this sphere, 
child participation is more often than not of direct, immediate and long-term 
significance to the life and upbringing of the child concerned. Moreover, child 
participation in family law proceedings has become a topic of international 
interest amongst academics and practitioners alike, giving rise to a number of 
recent publications and ongoing research projects.2 

As a principle which lies at the root of a rights-based approach, the parti-
cipation of children in general in matters affecting them is enshrined in art 12 of 
the Convention on the Rights of the Child (hereafter “CRC”). This single article 
is alleged to have given the treaty a “soul” and to have distinguished the rights-
based approach firmly from a welfarist or protectionist approach.3 Another way 
________________________ 

 * BA LLB (Stel) LLM (Cape Town) LLD (Western Cape). 
 ** The author would like to thank Benyam Mezmur, Nicola Taylor and Belinda van Heerden 

for their insightful comments on an earlier draft of this article. 
 1 For a general overview, see Franks and Ehlers “Child Participation” in Sloth-Nielsen (ed) 

Children’s Rights in Africa: A Legal Perspective (2008). 
 2 See, for example, Parkinson and Cashmore Child Participation in Family Law Proceedings 

(2008). A multi-country study on child participation in family law proceedings is currently 
being coordinated by a study group under the auspices of Childwatch International. 

 3 See in general Kassan “Children’s Rights to Legal Representation in Divorce Proceedings: 
Proposed Guidelines Concerning when a Section 28(1)(h) Legal Practitioner Might be 
Deemed Necessary or Appropriate” in Sloth-Nielsen and Du Toit (eds) Trials and 
Tribulations, Trends and Triumphs: Developments in International, African and South 
African Child and Family Law (2008) 227; Skelton “Special Assignment: Interpreting the 
Right to Legal Representation in terms of Section 28(1)(h) of the Constitution of South 
Africa” in Sloth-Nielsen and Du Toit (eds) Trials and Tribulations, Trends and Triumphs: 
Developments in International, African and South African Child and Family Law (2008) 
217; Sloth-Nielsen “Realising children’s rights to legal representation and to be heard in 
judicial proceedings: an update” 2008 SAJHR 495. 
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of looking at the principle lies in its bottom-up advocacy of respect for the views 
of the child, who, as a central actor in his or her own life, is presumed to have a 
perspective that is material to his or her interests. This principle is opposed to a 
top-down approach, which proceeds from the premise that adults know what is 
right or better for the child’s short and/or long-term interests.4 

At the outset it must be noted that art 12 does not require the voice of the child 
to be heard directly in family law proceedings: the explicit reference is to the 
expression of the child’s views “either directly or through a representative or an 
appropriate body”.5 The manner of implementation of this provision is left for 
domestic law to regulate.6 

This article examines the principle of child participation in a legal context, 
focusing first on the international and constitutional law framework, and there-
after on the principle as it has permeated the South African Children’s Act.7 
Next, a brief examination of the application of the principle in practice and case 
law is provided, with the focus on family law and related proceedings. The con-
cluding section of the article assesses the new challenges and potential changes 
posed by the increasing acceptance of the principle that children be allowed to 
express their views in matters affecting their interests in family law proceedings.  

2 INTERNATIONAL LAW FRAMEWORK 
As indicated above, the basis for child participation in matters affecting the child 
is set out in art 12 of the CRC, an international law provision which is not only 
without precedent in any other international law text, but also is regarded as one 
of the four cardinal principles of the CRC around which all other rights are to be 
interpreted.8 Article 12, and indeed the CRC as a whole, is silent on the term 
“child participation”. Instead, the text in question refers to the “right of the child 
to express those views freely in all matters affecting the child, the views of the 
child being given due weight in accordance with the age and maturity of the 
child”.9 Whereas child participation as a general concept constitutes a broad 
________________________ 

 4 For an insightful discussion of the interplay between the short-term and long-term “best 
interests of the child”, see Freeman “Article 3: The Best Interests of the Child” in Alen et al 
(eds) A Commentary on the United Nations Convention on the Rights of the Child (2007). 

 5 Article 4(2) of the African Charter on the Rights and Welfare of the Child (1990) refers 
with more specificity to an “impartial representative”. See Davel “General Principles” in 
Davel and Skelton (eds) Commentary on the Children’s Act (2007) 2-14 for a discussion of 
the distinction between the wording of the CRC provision and its African Charter 
equivalent. 

 6 Note too, for European jurisdictions, the binding art 11(2) of the Brussels Regulation Co-
ordinating European Approaches to Family Law (reg (EC) no 2201/2003) which requires 
an opportunity for the child’s views to be heard. Again, the regulation does not specify the 
manner in which this must occur under national law. See in general Boele-Woelki et al 
Principles of European Family Law Regarding Parental Responsibility (2007) 49–55.  

 7 Act 38 of 2005. 
 8 The other three being the right against discrimination (art 2), the supremacy of the best 

interests of the child principle (art 3), and the right to life, survival and development (art 6). 
See Sloth-Nielsen “Ratification of the UN Convention on the Rights of the Child (1989): some 
implications for South Africa” 1995 SAJHR 401.  

 9 Children’s participation rights are a “cluster of rights” of which “the core seems to consist 
of the respect for the views of the child (article 12), the right to freedom of expression 
(article 13), the right to freedom of thought, conscience and religion (article 14), the right 

continued on next page 
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injunction for children to have some sort of a role assigned to them in the course 
of particular proceedings or a course of action – which can range from sitting in 
on an interview or consultation with adults, to playing a far more active role in 
the relevant proceedings – creating a space for the child’s expression of his or 
her views is both narrower and wider than child participation. It is narrower in 
that it delimits a specific form of participation (namely, an opportunity to express 
views), and wider insofar as it conceives of the possibility of the expression of 
views being indirect (the child need not participate directly in proceedings in order 
to have his or her views heard, but may provide them through indirect means, such 
as through a representative, guardian ad litem, special agent or the like).10 

The child’s right to participate has been the subject of intensive academic 
interest, particularly since the turn of the millennium.11 For one, the release in 
2009 of a General Comment dedicated to this topic by the CRC Committee12 has 
catapulted the importance of child participation as a cardinal feature of children’s 
rights to a new level. Constituting at minimum “soft law” in the area under 
discussion,13 the General Comment can be highlighted for its depth and reach, 
comprised as it is of more than 130 substantive paragraphs. Principal areas 
worthy of study for the purposes of the field under discussion, namely the right 
of the child to participate in family law proceedings, can be found in paras 51 
and 52 of the General Comment. 

Moreover, it has become increasingly clear that the subject is no longer a topic 
of mere academic interest, but that it has permeated practice developments in a 
range of spheres. In the international arena, possibly the most comprehensive 
recent articulation of children’s views on a matter relevant to their interests is to 
be found in the child participation study conducted as part of the United Nations 
Special Rapporteur’s study on violence against children. The report on the child 
participation study was released in 2006.14 It is arguable that children’s contri-
bution to this particular study confirmed authoritatively and irreversibly the 
value of listening to children in matters that concern them.15 
________________________ 

to freedom of association and peaceful assembly (article 15), and the evolving capacities as 
legitimate limitation ground for parental guidance (article 5)”: Ang et al “Participation 
Rights in the UN Convention on the Rights of the Child” in Ang et al Participation Rights 
of Children (2006) 9. 

 10 This distinction, fine though it may seem, has assumed special relevance in the South 
African family law context, because the Office of the Family Advocate has from time to 
time regarded its role as being the vehicle for the transmission of the child’s views, with an 
apparent institutional sanction to do just that. The specific difference between the role of 
the Family Advocate and that of the legal representative arose for discussion in Soller v  
G 2003 5 SA 430 (W). The issue of direct contact between the child and the court has 
already surfaced in some cases. This discussion is developed further below. 

 11 A theme issue of the International Journal on Children’s Rights was devoted to this topic 
in 2008. 

 12 General Comment no 12 (2009) “The Right of the Child to be Heard” CRC/C/GC/12 01-
07-2009. 

 13 In contrast to being binding norms of international law, such as those found in treaties 
which have been ratified by a state party. 

 14 UN Doc A/61/299 and Pinheiro “Report of the UN Secretary General’s study on violence 
against children” www.violencestudy.org (accessed 24-04-2010). See further Mezmur and 
Sloth-Nielsen “‘Listen to us’: arguing the case for child participation in NEPAD” 2009 
African Journal of International and Comparative Law 1–28. 

 15 “The best interests of the child principle also demands that children have some control and 
say in areas that affect their own lives and futures, reinforcing the related principle of child 

continued on next page 
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Child participation in family law proceedings generally can rightly be said to 

post-date the adoption of the CRC.16 In South African law too there are few, if 
any, reported cases in which the views of the child played any significant role 
before ratification of the CRC in 1995. Indeed, one of the first major references 
to the need to hear the child’s views on a matter affecting the child (albeit not in 
family law proceedings as such) came about – as an endnote – in Christian Edu-
cation South Africa v Minister of Education.17 In this case, Sachs J famously asked 
why, on an issue as important as a child’s right to freedom from violence (in the 
context of a bid to reintroduce school-based corporal punishment) the views of 
the children liable to be so punished were the application to be successful had 
not been sought and placed before the court.18  

Since then, the manner in which children’s views should be presented to courts, 
or in court, in proceedings relating to family law, have surfaced on a number of 
occasions. They can be summarised as falling into three categories: 
 1. Cases giving guidance as to when children’s views should be elicited and 

presented to court.19 
 2. Cases giving guidance about the role of the Family Advocate in representing 

children’s views.20  
 3. Cases dealing with the question of who is to act as spokesperson for the 

child and how this appointment or delegation is supposed to occur.21 
A brief overview of current jurisprudence on children’s right to legal repre-
sentation in civil proceedings is provided in part 4 of this article. Cases dealing 

________________________ 

participation”: Mezmur and Sloth-Nielsen 2009 African Journal of International and 
Comparative Law 12. In this article, Mezmur and Sloth-Nielsen cite a range of cogent reasons 
why child participation in social and political life in general is regarded as being worthy.  

 16 If one accepts that the age of the end of childhood is now reasonably firmly established at 
18 years in accordance with art 1 of the CRC, then an earlier exception is possibly found in 
the 1980 Hague Convention on the Civil Aspects of International Child Abduction, which 
provides for the “upper age” of childhood at 16 years, thereby allowing the exercise of 
choice of jurisdiction by children of 16 and 17 years in the context of parental child 
abduction. Regard must also be had to the so-called “child objection defence” provided for 
directly under art 13 of this Convention.  

 17 2000 10 BCLR 1051 (CC). 
 18 For a brief account of the significance of this intervention, see Sloth-Nielsen and Mezmur 

“2+2=5? Exploring the domestication of the CRC in South African jurisprudence (2002–
2006)” 2008 International Journal of Children’s Rights 1–28. 

 19 Rosen v Havenga 2006 4 All SA 199 (C), referred to in Sloth-Nielsen and Mezmur 2008 
International Journal of Children’s Rights 1, where a high court raised on own initiative 
the question as to whether a child whose parents were divorcing should not enjoy separate 
legal representation. The parties and the Family Advocate raised no objection to this, 
resulting in the appointment of a legal representative for the child. This legal representative 
then successfully applied to be admitted as a party to the proceedings. 

 20 Notably Soller v G 2003 5 SA 430 (W), discussed by Skelton in Sloth-Nielsen and Du Toit 
(eds) Trials and Tribulations 217.  

 21 R v M (DCLD) case no 5493/02, unreported, discussed by Skelton in Sloth-Nielsen and Du 
Toit (eds) Trials and Tribulations 222 and Kassan in Sloth-Nielsen and Du Toit (eds) 
Trials and Tribulations 234. Du Toit “Legal Representation of Children” in Boezaart (ed) 
Child Law in South Africa (2009) 102–107 gives a slightly different breakdown of issues, 
namely circumstances in which a minor is entitled to legal representation under s 28(1)(h), 
implementation of the right envisaged under s 28(1)(h), and the scope and function of a 
legal representative appointed under s 28(1)(h). 



SEEN AND HEARD?  5

 

 

with the less procedural and more substantive issues relating to the views of the 
child (such as how evolving age and maturity are to be taken into account in 
practice in specific cases or in relation to specific issues, or when direct com-
munication between the judicial officer and the child is apposite) are, however, 
only now emerging for consideration. This aspect and other likely areas of 
development within the broad parameters of child participation in family law 
proceedings will be discussed further in the final part of this article, where the 
new frontiers of child participation in family law proceedings are elucidated. 

3 CHILD PARTICIPATION UNDER THE CHILDREN’S ACT 

3 1 The right to participate and to express views in section 10 

The solicitation of children’s views runs like a golden thread through the Children’s 
Act, thereby rendering the Act a thoroughly modern text. In addition, the appli-
cable provisions are not only confined to explicit injunctions to hear the voice of 
the child, as any number of indirect references to children’s decision-making 
powers and abilities will illustrate. 

First, child participation features as an overarching principle in s 10 of the Act, 
which provides that:  

“[e]very child that [sic] is of such an age, maturity and stage of development as to 
be able to participate in any manner concerning that child has the right to parti-
cipate in an appropriate way and views expressed by the child must be given due 
consideration.”  

It is interesting to note that, in contradistinction to the international law wording 
of this right in the CRC,22 the South African equivalent has used the “colloquial” 
terminology of child participation directly. It thus presupposes involvement, 
broadly speaking, of children in matters affecting them. Transposed to the family 
law context, in which this principle must play as much a role as in any other, this 
entails that, even where children are not represented in such proceedings, or 
where their views are not communicated directly, their participation along the 
way, or in the process of reaching decisions, must be sought by all involved in 
the eventual settlement of any dispute or arrival at any post-marital or family-
oriented arrangement.23 Interesting questions arise as to whether the division of 
matrimonial assets, in the absence of a dispute about contact, care, or maintenance, 

________________________ 

 22 As pointed out in General Comment no 12 para 3. 
 23 The Children’s Act uniquely makes provision, generally, for the applicability of these 

general principles, ie. those contained in ch 2, to the implementation of all legislation 
applicable to children, including this Act (s 6(1)(a)). Section 6(2)(b) requires that the 
principle guide “all proceedings, actions, and decisions by any organ of state . . .”. 
Questions may arise as to whether private practitioners, eg. divorce attorneys, are bound to 
give effect to the principles of the Act, such as the instant principle of child participation. 
While the general feeling may be that private actors such as those involved in divorce 
litigation should be bound to give effect to the participation rights of children affected by 
divorce, it is sadly not easy to justify this on the text of the Act as it stands. General 
Comment no 12 para 33 confirms that the principle of child participation “applies where 
proceedings are initiated by others and affect the child, such as parental separation, and 
advocates that state parties introduce legislative measures requiring decision makers in 
judicial or administrative proceedings to explain the extent of consideration given to the 
views of the child and the consequences for the child.” 
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is a matter affecting a child born of the union, for if it is, the child’s participation 
must be sought.24  

The second aspect of the principle contained in s 10, namely that views ex-
pressed must be given due consideration, relates to the obligation to take account, 
in a serious way, of the child’s expressed sentiments. It neglects the usual rider, 
namely that the weight attached to the child’s views during the course of their 
consideration must accord with the child’s age and maturity. This “omission” is 
probably deliberate, given that the evolving-capacity criterion features prominently 
in other unrelated parts of the Children’s Act.25 Moreover, this aspect of the 
section (regarding views expressed by the child) is so widely formulated that any 
conceivable form of communication of a child’s views would suffice, including 
non-verbal forms (screaming, crying, becoming withdrawn and all of their 
emotional antitheses). 

3 2 Other sections of the Children’s Act implicating children’s participa-
tion in family law matters 

There are a number of provisions to be found in the Act itself and the draft regu-
lations26 # which suggest, permit or mandate child participation. Notably, children 
have standing to bring certain applications relevant to their status in their families 
of their own accord and in their own name, thereby expressly granting children 
the fullest form of participation.27 Subsections 22(6)(a)(ii) and (b)(ii) grant 
children independent locus standi to approach a court for the amendment or 
termination of a parental responsibilities and rights agreement. Section 28(3)(c) 
mandates a child to apply (with the leave of the court, as above) for an order 

________________________ 

 24 See in general the scope of application of “all matters affecting the child” outlined in paras 
26 and 27 of General Comment no 12. 

 25 See, for instance, ss 31(1)(a), 129(2)(b) and (2)(c), and 133(2)(b)(ii). 
 26 At the time of writing, the full set of regulations to the Children’s Act have been drafted 

and submitted for consideration to both the Department of Social Development and the 
state law adviser, and have been amended and redrafted by the Department. The latest 
version (October 2009) is expected to be placed before Parliament for ratification in early 
2010, which in turn will then permit full implementation of the Act to occur. The author 
led the team which drafted the regulations for the Department of Social Development. 

 # Editorial note: The regulations drafted by the Department of Social Development were 
gazetted on 01-04-2010 (GN R261 in GG 33076 of 01-04-2010). The regulations regarding 
children’s courts, contribution orders and international child abduction, which were the 
responsibility of the Department of Justice and Constitutional Development, were gazetted 
on 31-03-2010 (GN R250 in GG 33067 of 31-03-2010).  

 27 The definition of “party” in s 1 provides that a child “involved in a matter” is regarded as 
having party status in a matter before the children’s court. This definition obviously does 
not include matters in courts other than children’s courts – such as the high court, divorce 
court, regional court or any magistrate’s court other than a children’s court (for instance, a 
maintenance court). Section 53, too, confirms that a child who is affected by or involved in 
a matter to be adjudicated upon may bring a matter which falls within the jurisdiction of 
the children’s court to the attention of the clerk of the children’s court for referral to that 
court. Section 58 grants a child involved in the matter the right to adduce evidence in a 
matter before the children’s court, or, with the permission of the court, to question or cross-
examine a witness or to address the court in argument. In turn, s 60 permits (to the extent 
necessary to resolve any factual dispute which is directly relevant in the matter), any 
person called by the court to be cross-examined or questioned by the child involved in the 
matter (s 60(1)(c)(i)). 
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terminating, restricting or suspending the exercise of parental responsibilities and 
rights, or for an order extending or circumscribing the exercise of the responsi-
bilities and rights the holder or co-holder has in respect of a child. This ability to 
participate arguably provides the space for children, in suitable circumstances, to 
liberate themselves altogether from the strictures of parental exercise of 
responsibilities and rights, otherwise and formerly conceived of as emancipation. 

The draft regulations, supplemented as they are by the Forms, insinuate rather 
than require directly the opportunity for the child to participate in family law 
arrangements brought about by parental responsibilities and rights agreements28 
or the development of parenting plans.29 Thus the certificate of a Family Advocate 
confirming that the agreement or plan has been prepared with such an advocate’s 
assistance contains specific blocks to be filled in concerning the child’s views:  

“I confirm that information about the contents of this parental responsibilities and 
rights agreement [or parenting plan] have been furnished to the child or children, 
bearing in mind the child/children’s age, maturity and stage of development . . . 
and I confirm that the child or children [sic] been given an opportunity to express 
their views, and that these views have been given due consideration”.30  

Child participation in children’s court proceedings is mandated directly by s 61 
of the Children’s Act. This section requires a presiding officer in a matter before 
the children’s court to allow a child involved in that matter to express not only a 
view but also a preference in the matter if the court finds that, given the child’s 
age, maturity and stage of development and any special needs a child might 
have, the child is able to participate in the proceedings and the child chooses to 
do so. 

This section differs from and is more elaborate than the abovementioned 
versions of the child’s right to express views (elaborated as a general principle in 
s 10) in three respects, all of which may be regarded as material. First, the child 
is accorded the mandate to express a preference. This may of course be a 
reflection of the child’s views, but again, it may be wider, so as to encompass 
situations where the child does not have a view until confronted with one or 
more possible outcomes or placements options, in which case the child’s 
preference might come to the fore. Second, it appears that the court must make a 
finding as to the child’s capacity to participate in the proceedings. The section 
does not specify any level of maturity or stage of development that must be 
reached before such a finding is mandated, nor is there an explicit requirement 
that the stage of maturity, age or developmental status of the child must be such 
as to render any such participation useful to the adjudication of the matter or 
meaningful to the result. It is submitted that in the absence of such qualification, 
the threshold required for the finding that a child possesses sufficient maturity is 
the simple matter of the child being able to express a view on the matter at hand. 
Third, the element of recognition of the child’s choice as to whether to partici-
pate or not attracts an important caveat, one which in turn raises a range of issues 
which relate to aspects of the theory of child participation. For instance, what 
level of witness preparation must occur before it can be said that the child, 
________________________ 

 28 Section 22 of the Act. 
 29 Section 33 of the Act. 
 30 Form 5 based on reg 7 (parental responsibilities and rights agreements), and Form 9 

derived from reg 10 (parenting plans). 
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cognisant of all the implications of the decision whether to participate or not, had 
exercised the right of choice with full understanding?31 

It is further unclear how the child’s participation provided for in s 61 might be 
exercised when the child is legally represented. As will be shown, the right to 
legal representation in civil proceedings, more particularly in children’s court 
proceedings involving the child as a subject of the inquiry, has been contro-
versial and much discussed in academic writing.32 The latest formulation of the 
right of the child to legal representation is to be found in s 55 of the Children’s 
Act. This provision requires the court to refer a matter to the Legal Aid Board33 
to be dealt with in terms of the Legal Aid Act,34 where a child is not legally 
represented and a court “is of the opinion that it would be in the best interests of 
the child to have legal representation”. Criteria or guidelines assisting the for-
mation of such an opinion are not provided, as they were in earlier formulations 
of the right to legal representation.35 Since the regulations36 shed no further light 
on the role to be played by a child’s legal representative during the course of his 
or her representation of the child,37 and given the peremptory nature of the 
________________________ 

 31 For guidance on the preparation of children prior to their participation, see General 
Comment no 12 paras 33 and 34, and again at paras 40, 41, 45, 48, and 63. 

 32 See, for instance, Kassan in Sloth-Nielsen and Du Toit (eds) Trials and Tribulations 227; 
Skelton in Sloth-Nielsen and Du Toit (eds) Trials and Tribulations 217; Gallinetti “The 
Children’s Court” in Davel and Skelton (eds) Commentary on the Children’s Act (2007) 4-
20; Sloth-Nielsen and Van Heerden “The Child Care Amendment Act 1996: does it 
improve children’s rights in South Africa?” 1996 SAJHR 649; Zaal “When should children 
be legally represented in care proceedings? An application of section 28(1)(h) of the 1996 
Constitution” 1997 SALJ 334; Zaal and Skelton “Providing effective representation for 
children in a new constitutional era: lawyers in the criminal and children’s courts” 1998 
SAJHR 539. 

 33 Recently renamed Legal Aid South Africa, but referred to in this article for convenience as 
the Legal Aid Board. 

 34 Act 22 of 1969. 
 35 Section 8A of the Child Care Act 74 of 1983 referred to inter alia by Kassan in Sloth-

Nielsen and Du Toit (eds) Trials and Tribulations 227 and Gallinetti in Davel and Skelton 
(eds) Commentary on the Children’s Act 4-20. Earlier drafts of the relevant provision in the 
Children’s Act contained a variety of criteria directing the attention of the presiding officer 
to the question of whether or not to request legal representation for the child. Some of the 
criteria, as originally proposed in the unpromulgated s 8A, have subsequently informed 
judicial interpretation to become law, such as the fact that the child’s parents enjoy legal 
representation, and the complexity of the case.  

 36 This chapter of the regulations was prepared by the Department of Justice and 
Constitutional Development, since “Courts” and the proceedings associated therewith fall 
under the jurisdiction of that Minister. 

 37 This differs from the more directive formulation in s 80 of the Child Justice Act 75 of 2008 
which requires a legal representative to allow, where practicable, the child to give 
independent instructions concerning the case, enjoins that legal representative to explain 
the child’s rights and duties in relation to proceedings under the Act in a manner 
appropriate to the age and intellectual development of the child, and requests the legal 
representative to promote diversion without unduly influencing the child to acknowledge 
responsibility for the commission of the alleged offence. The “sanction” for transgression 
by any legal representative is a record of displeasure that the presiding officer may make, 
in addition to any remedial action or sanction which may be brought to the attention of the 
relevant law society, Legal Aid Board or body controlling the ethical behavior of 
advocates, as the case may be (s 80(2)(a) and (b)).  
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wording of s 61, it must be assumed that the child’s right to express views and 
preferences in any matter is additional to, or supplements, the child’s views or 
interests as expressed by a legal representative. This interpretation would accord 
well with the inquisitorial nature of children’s court procedures,38 and would be a 
bulwark against instances where a legal representative leans towards presenting 
the child’s best interests, rather than expressing the child’s views.39 

Finally, the concept of self-determination and autonomy in the participation of 
children in matters affecting them is most evident in the new sections and their 
accompanying regulations dealing with child-headed households. Strictly speak-
ing, the enabling and protective measures that the Act heralds in relation to 
child-headed households do not yet fall under what could traditionally be con-
ceived of as family law. However, it is trite that the legal recognition of child-
headed households does in fact give rise to a unique new family structure in the 
same way as the legal recognition of same-sex unions does. It is simply that 
child-headed households would normally not fall within the purview of family 
law practitioners or private-law experts. But s 137, which defines a child-headed 
household comprehensively,40 reflects an approach to child autonomy which may 
be unparalleled even in contemporary child legislation internationally: 

“137. (6) The adult referred to in subsection (2) may not take any decisions 
concerning such household and the children in the household without 
consulting— 

  (a) the child heading the household; and 
  (b) given the age, maturity and stage of development of the other 

children, also those other children. 
 (7) The child heading the household may take all day-to-day decisions 

relating to the household and the children in the household.” 
The above sections, read together with the draft regulations41 mandate a child-
centred approach premised on the independence and decision-making capacity of 
________________________ 

 38 See s 60 in particular. It provides for a non-adversarial, relaxed and informal atmosphere in 
the children’s court, as well as a direct role for the presiding officer in calling witnesses 
and protecting the child from untoward questioning or cross-examination where this is not 
in the best interests of the child (s 61(1)(c)). In this way, the provision articulates in 
practical terms the more judge-led orientation of the children’s court proceedings.  

 39 This tension is inherent in many children’s court inquiries. With all the goodwill in the 
world, a legal representative of a child may find it difficult to give effect to the views of the 
child when they are demonstrably contrary to the child’s interests, such as where a child 
desires a continuation of the status quo where a care-giver poses a serious risk to the 
child’s physical well-being. This tension is discussed further below in relation to the Soller 
case.  

 40 Section 137 describes a child-headed household as a household in which the parent, 
guardian or care-giver of the household is terminally ill, has died or has abandoned the 
children in the household; in which no adult family member is available to provide care for 
the children in the household; and in respect of which a child over the age of 16 years has 
assumed the role of care-giver in respect of the children in the household. 

 41 For instance, draft reg 51(1) providing that “an adult designated in terms of section 137(2) 
of the Act must, for purposes of accountability –  

  (a) in consultation with the members of such household, bearing in mind the varying 
financial needs of different members of such household, develop a monthly 
expenditure plan reflecting available financial resources and payment;  

  (b) ensure that the monthly expenditure plan is signed by the child at the head of such 
household”  

continued on next page 
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the child heading the household in the best interests of the members of that 
household. 

In sum, it can be deduced from the examples provided above that the Children’s 
Act not only pays attention to the right of children to express views and have 
them considered in matters affecting their interests, but that the intention to have 
the expressed views play a meaningful role in adult decision-making, including 
in the family law sphere, is concretised in a number of legislative provisions.42  

4 REPRESENTATION OF THE CHILD IN FAMILY LAW 
PROCEEDINGS: THE CONSTITUTIONAL PROVISION IN  
S 28(1)(H) AND THE FUTURE ROLE OF THE CHILDREN’S 
COURT 

Representation of the views of the child in civil proceedings, including those in 
the family law sphere, by indirect means via a legal or other representative, has 
been fairly well traversed in South African literature as a consequence of the 
insertion of s 28(1)(h) into the Constitution. Section 28(1)(h) unexpectedly con-
stitutionalised43 the child’s right to legal representation in civil cases if sub-
stantial injustice would otherwise result. As has been recorded elsewhere, the 
application of this constitutional provision has created more than the usual 
implementation problems in the absence of domestic legislation with clear 
directions to judicial officers as to when, and how, to fulfill this right. In the 
context of the Child Care Act, the original s 8A and its accompanying regu-
lations were never operationalised, though the Legal Aid Board started to roll out 
legal representation for children in civil matters by establishing Children’s Units 
in 2006.44 The impetus for such roll-out was the obvious acknowledgement of 
state liability for the costs of representation of children in civil litigation which 
the Children’s Act heralded.45 ## As mentioned, the applicable section in the 
Children’s Act provides for the discretionary appointment of legal representation 
at state expense where this is in the best interests of the child. The final decision, 
or the application of determining criteria as to whether such legal representation 
is in fact necessary in the best interests of the child, rests with decision-makers 

________________________ 

  thus reinforcing the child-centred approach to family organisation that the Act, seen as a 
whole, promotes.  

 42 It can be mentioned here that it appears that under the CRC, an obligation exists to give 
feedback to the child about the meaning or weight attached to his or her expressed views: 
General Comment no 12 suggests that “[t]he feedback is a guarantee that the views of the 
child are not only heard as a formality, but are taken seriously. The information may 
prompt the child to insist, agree or make another proposal or, in the case of a judicial or 
administrative procedure, file an appeal or a complaint” (para 45). 

 43 This right did not appear in the interim Constitution of the Republic of South Africa Act 
200 of 1993 or in any subsequent drafts, and was not a feature of any advocacy efforts 
around the rights that should be contemplated by the constitutional drafters. 

 44 Sloth-Nielsen 2008 SAJHR 495. 
 45 Albeit that the portions of the Act which came into operation on 01-07-2007 did not 

include the chapter relating to children’s courts, in which the issue of children’s legal 
representation falls. 

 ## Editorial note: The sections of the Children’s Act which did not come into operation on 
01-07-2007 were brought into operation on 01-04-2010 (Proclamation R12 in GG 33076 of 
01-04-2010).  
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such as the Legal Aid Board, acting in terms of the policy directives and guide-
lines developed administratively for their use.46 Interestingly, the Children’s Act 
makes no mention of the constitutional “substantial injustice test”, although it 
can be argued that the best interests of the child demand inevitably that no 
substantial injustice takes place. It is still a moot point whether the opposite 
holds true, viz. that there may be instances where substantial injustice might 
ultimately have occurred (in relation to the child, that is), but the child’s best 
interests did not presuppose the need for the appointment of a legal repre-
sentative at the commencement of the proceedings. Hence, it is not self-evident 
that the substantial injustice test and the best interests of the child criterion laid 
down to trigger the state-sponsored appointment of legal representation always 
coincide.  

A central question, for the purposes of this article, concerns the extent to 
which the child participation provisions elucidated above govern family law 
proceedings in a more general sense. The answer to this requires a brief exami-
nation of the role of children’s courts in family law matters as envisaged in the 
Children’s Act.47 The formerly exclusive jurisdiction of the high courts in 
divorce cases (and applications for the award of access, custody and guardian-
ship to unmarried fathers under the now-repealed Natural Fathers of Children 
Born out of Wedlock Act48) has been whittled away with the recognition of the 
general divorce jurisdiction of the former “black” divorce courts since the mid-
1990s. However, the high court has held parallel jurisdiction, and has continued 
to serve the legal needs of those able to afford access to the high court.  

As was the case before the Children’s Act, the primary role of the children’s 
court relates to what is broadly termed child protection, ie. inquiries and deter-
minations as to when children may be found to be in need of care and protection. 
However, in accordance with the original vision of the South African Law 
Reform Commission which led the consultation process and the subsequent 
development of the Children’s Act, a much wider role for the children’s court is 
contemplated, including quite a significant potential role in family law matters. 

For instance, a parental responsibilities and rights agreement49 which has been 
made an order of court – even a high court – can be amended or terminated by an 
________________________ 

 46 In contrast to earlier attempts to draft guiding criteria into legal provisions, via s 8A of the 
Child Care Amendment Act 96 of 1996 and reg 4B issued thereunder, neither of which was 
brought into effect. See Kassan in Sloth-Nielsen and Du Toit (eds) Trials and Tribulations 
227 for the text of the relevant section and its accompanying regulation. Kassan also 
mentions that earlier versions of the Children’s Act contained detailed criteria to guide the 
appointment of legal representatives in civil proceedings affecting children, which were 
excised from the Bill finally presented to the National Assembly for consideration. 

 47 Although high courts are, equally, bound by the provisions of the Children’s Act, it is 
unlikely that the high court Rules as presently drafted will be facilitative of the new notions 
of child participation, hence the assertion that the role of the children’s court, a creature of 
statute (in this case the Children’s Act itself) is likely to assume a larger place in family 
law proceedings than hitherto, as the jurisdiction of the children’s court was previously 
extremely narrow (Gallinetti “Children’s Courts” in Davel and Skelton (eds) Commentary 
on the Children’s Act (2007) 4-4). The pending extension of civil jurisdiction, including 
family law jurisdiction, to the (intermediate) regional courts, which until now have enjoyed 
only criminal jurisdiction, must also be borne in mind.  

 48 Act 86 of 1997. 
 49 See s 33 of the Children’s Act. 
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order of the children’s court (save where the agreement relates to the guardian-
ship of a child, in which case only the high court, at present, has jurisdiction); so 
too, can an application for the assignment of care and contact be brought in a 
children’s court (or divorce court or high court).50 According to s 28 of the 
Children’s Act,51 applications for the suspension, extension or restriction of 
parental responsibilities and rights are also the preserve of the children’s court. 
Section 33 (entitled “[c]ontents of parenting plans”) further confirms the power 
of a children’s court to amend orders made by any other court (eg. a high court) 
in that it requires co-holders of parental responsibilities and rights who experience 
difficulties in exercising their rights and responsibilities to attempt to reach 
agreement on a parenting plan before seeking judicial intervention. Section 46 
renders the potential for jurisdiction of the children’s court in family law matters 
patent, insofar as it explicitly permits adjudication in “any matter” involving care 
of or contact with a child, paternity of a child, support of a child and adoption, 
including inter-country adoption. It can be concluded that, save for the 
reservation of the exclusive jurisdiction of the high court for matters pertaining 
to guardianship, the children’s court is destined to play a significant role in 
family law proceedings henceforth. By analogy, the Children’s Act, both 
substantively and procedurally, will have application in far more family law type 
proceedings than its predecessor, the Child Care Act, could ever have had.  

5 REPRESENTATION OF CHILDREN’S VIEWS: A SUMMARY OF 
APPLICABLE JUDGE-MADE LAW 

The proposition was made above that case law on child participation via a legal 
representative has, in South African jurisprudence thus far, focused chiefly on 
the procedural aspects of the appointment process and the manner of solicitation 
of the child’s views or presentation of the child’s interests.52 The actual weight to 
be accorded to these views, and their evidential place in the final outcome of a 
dispute, have enjoyed less judicial attention.53  

The leading case on child legal representation, Soller v G,54 is of most value in 
confirming the relative role of the Family Advocate vis-à-vis the child’s legal 
representative. Soller’s most cited dictum is that:  

“The Family Advocate provides a professional and neutral channel of communi-
cation between the conflicting parents (and perhaps the child) and the judicial 
officer. The legal practitioner stands squarely in the corner of the child and has the 
task of presenting and arguing the wishes and desires of that child.”55  

________________________ 

 50 Section 23(1) of the Children’s Act.  
 51 Notably a child, acting with the leave of the court, may apply for such an order, according 

to s 28(3)(c). 
 52 See Du Toit in Boezaart (ed) Child Law in South Africa 102 for a comprehensive overview 

of developments relating to legal representation of children generally since the 1990s. 
 53 Judicial dicta about the weight to be accorded children’s views are to be found in Soller v 

G 2003 5 SA 430 (W) (referencing the import to the child’s life of the decision as to where 
he is to live), Legal Aid Board v R 2009 2 SA 262 (D) (where a similar indication of the 
importance of the decision to be made for the life of the child was made), J v J 2008 6 SA 
30 (C) and Van Coeverden de Groot v Van Coeverden de Groot 2009 JOL 24230 (ECP), 
referred to by Du Toit in Boezaart (ed) Child Law in South Africa 102. 

 54 2003 5 SA 430 (W). 
 55 Soller 438E. 



SEEN AND HEARD?  13

 

 

In addition, the judge pointed out that the legislature inserted s 28(1)(h) into the 
Constitution with the full knowledge that the Office of the Family Advocate 
already existed. Therefore it could not be assumed that the legislature intended 
the legal practitioner assigned to the child in civil proceedings in terms of 
s 28(1)(h) to appropriate the role and usurp the functions of the Family Advocate. 
Commenting further on the more contentious role of the Family Advocate in 
giving effect to the views of the child, the court opined that a Family Advocate 
reports to the court on the facts which were found to exist and makes recom-
mendations based on professional experience. 

“In doing so the family advocate acts as an advisor to the court and perhaps as a 
mediator between the family who has been investigated and the court. The family 
advocate is not appointed the representative of any party to a dispute – neither the 
mother, father or any child. In a sense the family advocate is required to be neutral 
in approach in order that the wishes and desires of the disputing parties can be 
more closely examined and the true facts and circumstances ascertained.”56  

However, in the view of Satchwell J, the legal representative of the child is no 
mere conduit for the expression of the child’s views in court-appropriate language: 

“The legal practitioner should also provide adult insight into those wishes and 
desires which have been confided and entrusted to him or her as well as apply legal 
knowledge and expertise to the child’s perspective. The legal practitioner may 
provide the child with a voice but is not merely a mouthpiece.”57 

Skelton58 points out, and many South African family lawyers would at that stage 
have agreed,59 that: 

“in matters where the family advocate investigates and makes a recommendation 
factoring in the views of the child (presuming the child is mature enough to express 
their views) there will be many instances where this will suffice, and the child’s 
interests will be properly taken care of. However, this is not always the case; 
family advocates work under heavy case loads and . . . they have a statutory role in 
relation to mediation which does not always allow them to represent the interests of 
the child in an adequate manner.”60 

More recently, and for the first time, Legal Aid Board v R 61 dealt with the 
authority of the Legal Aid Board (hereafter “LAB”) to appoint a separate legal 
representative when approached by a child for such assistance (and not as a 
consequence of an order by a presiding judge). The court delivered a ground-
breaking judgment setting out that when the LAB appoints a legal representative 

________________________ 

 56 437F–H. 
 57 438F. 
 58 Skelton in Sloth-Nielsen and Du Toit (eds) Trials and Tribulations 217. See, too, Du Toit 

in Boezaart (ed) Child Law in South Africa 99–100 for a similar view: “[I]t is generally 
accepted that the views of the child is [sic] sufficiently canvassed by psychological or 
social work experts involved in the case or by the Office of the Family Advocate.”  

 59 The paper on which that publication was based was written in 2004, prior to the adoption 
of the Children’s Act, and prior to practitioners’ exposure to more international discussion 
and debate around the issue.  

 60 The statute in question is the Mediation in Certain Divorce Matters Act 24 of 1987, which 
sets up the Office of the Family Advocate with the broad brief to safeguard and protect the 
welfare and interests of all minor and dependent children involved in divorce proceedings 
and other disputes concerning guardianship, custody or access (now guardianship, care or 
contact). 

 61 2009 2 SA 262 (D). 
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for a child it gives effect to s 28(1)(h) of the Constitution, which contains the 
normative state obligation in this regard. Moreover, the LAB is not required to 
obtain permission from a parent or guardian when making such an appointment.62  

The reasoning of the judgment started with an examination of s 28(1)(h) of the 
Constitution and found that the key test is whether “substantial injustice” would 
result if a separate legal representative was not appointed for the child. Willis AJ 
held that questions about where a child is to live and which parent will be 
making the most important decisions in the child’s life are of crucial importance 
for a child. Pointing out that it is the child who would be the subject of the 
decision and who would have to live with the consequences, the court emphasised 
the crucial need to take the child’s views into consideration. When it was evident 
that the child’s views were being smothered by the parents’ conflict, it was likely 
that substantial injustice would result if a separate legal representative was not 
appointed for the child.63 

In particular in this case, the appointment of a legal representative for the child 
would not only be helpful, it would also allow the child to participate in the 
proceedings. The child had indicated to experts and to the attorney appointed for 
her by the LAB that she wished to express her own opinions. A previous judge 
had already pronounced on the need to appoint a separate legal representative for 
the child due to the level of acrimony in the litigation between the parents. It was 
therefore clear that in this matter there was a need for the child to be heard 
independently from her parents.64 It is perhaps anecdotally worth noting that 
after more than 7 years of the litigation, the appointment of a legal representative 
for the child brought the parental dispute in this case to an end within days.65 

Our courts have yet to contend with the full gamut of possibilities attendant on 
the procedural ramifications of hearing the views of the child under the existing 
patchy legal framework (hitherto mention has been made of the Mediation in 
Certain Divorce Matters Act, the Constitution, and the Children’s Act – reference 
to other relevant legislation in family law matters such as the Divorce Act66 and 
the Legal Aid Act have been, for the purposes of the present discussion, left out 
of the reckoning). Judges are for some time going to struggle to give effect to the 
different possibilities that prevail, as the following dictum in Legal Aid Board v 
R confirms: 

“How is the child to approach the court if she or he does not already have legal 
assistance? Is the Legal Aid Board entitled to provide legal assistance to the child 
for the limited purpose of seeking court authority to be given legal assistance in the 

________________________ 

 62 The context was an ongoing and bitter care dispute in which separate legal representation 
for the child concerned had been approved some years earlier. However, this order, too, 
had been the subject of further parental wrangling insofar as the parents severally objected 
to the individuals appointed. See Kassan in Sloth-Nielsen and Du Toit (eds) Trials and  
Tribulations 227, Du Toit in Boezaart (ed) Child Law in South Africa 102 and Sloth-
Nielsen 2008 SAJHR 495 for a further description of this saga. 

 63 Legal Aid Board para 20. It is perhaps worth noting that the African Charter on the Rights 
and Welfare of the Child (art 4(2)) explicitly requires an “impartial representative” 
(suggesting someone who is answerable to neither parent) “as a party to the proceedings” 
(confirming the independent status in the litigation process of such representative).  

 64 Para 21. 
 65 Legal Aid Board para 10. 
 66 Act 70 of 1979. 
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related civil proceedings? Why should the child not be entitled, with the assistance 
of suitable agencies specialising in helping children with their problems, as in the 
present case, to approach the Legal Aid Board directly for assistance?”67  

These types of questions may well arise in the context of family law proceedings 
broadly speaking (maintenance matters, domestic violence, and the like). But the 
procedural routes to possible appointment notwithstanding, it stands to reason 
that the real proof of the pudding, so to speak, lies in the substantive nature of 
the contribution of children’s participation to the resolution or settlement of 
family law disputes. It is to some of these challenges that the final part of this 
article now turns.  

6 NEW FRONTIERS IN CHILD PARTICIPATION IN FAMILY LAW 
PROCEEDINGS IN SOUTH AFRICA 

6 1 Direct communication with children 
Some attention has been paid in the aforementioned sections to the child’s 
constitutional right to legal representation and the likely mechanism(s) for the 
fulfillment of this right. It must be noted that both the criterion of the best 
interest of the child and current practice suggest that legal representation of 
children in parental divorce cases will be the exception rather than the rule for 
some time to come. The reasons for this, historical precedents aside, are mani-
fold and need only be summarised. First, the efforts of the LAB to establish 
Children’s Units notwithstanding, there can be no doubt that the available 
staffing resources will not, for some time to come, stretch to legal representation 
for children affected by divorce in all but the most unusual and needy cases. This 
is recognised by the LAB in their criteria for determining which cases will pass 
the qualifying threshold for allocation of legal representation at state expense.68 
Second, it is widely expected that the services of the Family Advocate reporting 
to courts on the best interests of affected children in divorce cases will obviate 
(or at least reduce) the need for independent legal representation of children in 
the vast majority of cases. Third, there is still an overwhelming feeling that 

________________________ 

 67 Legal Aid Board para 36. 
 68 See Sloth-Nielsen 2008 SAJHR 514, citing documentation from the LAB illustrating that 

while the justiciable needs of children include legal representation in Hague Convention 
matters (ie. matters relating to parental child abduction), the appointment of curators, 
emancipation applications, intervention in applications for care and contact by biological 
fathers who do not enjoy automatic parental responsibilities and rights, matters relating to 
orphans, and matters aimed at protecting the rights and interests of disabled children, to 
name a few examples, a separate paragraph indicates that legal aid will also be available 
for children to intervene in divorce proceedings between the child’s parents only when 
authorised at a senior level. A similar injunction prevails with respect to legal 
representation for children to intervene in maintenance proceedings, which too can only be 
authorised on an individual basis by the chief executive officer of the LAB. Hard though it 
may be to accept from a rights stance, the LAB model for rolling out legal representation 
for children in civil proceedings has, of necessity, to take account of the available 
resources, and competing needs, eg. for state sponsored defences in criminal matters. 
Moreover, the role of the Office of the Family Advocate in confirming that the best 
interests of any children have been accommodated in divorce settlements offers some 
solace. As for maintenance cases, were legal representation routinely to be provided in 
these cases, the entire legal aid system would be consumed by this mammoth undertaking.  
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“children should not be drawn unnecessarily into the fray” and involved in 
potentially acrimonious and damaging litigation concerning their parents’ split 
where this can be avoided.69 Hence, for some decades, internationally the practice 
has been to hear the voice of the child through one or another expert report.70 

Nevertheless, there is much interest in, and increasing experience of, direct 
communication by judicial officers with children affected by the disputes of their 
parents, if only to assure the child that he or she has a voice in the proceedings, 
and to allay potential judicial concern that the child may have been sidelined or 
his or her real concerns overlooked by the disputing parties or their legal repre-
sentatives. As Taylor et al quote:  

“[it] is inappropriate for the Court to use [the report writer] solely as a method of 
obtaining the wishes of the children involved. The wishes of the children should be 
ascertained by counsel for the children or through an interview of the child by the 
judge.”71 

Moreover, citing Tapp,72 the authors note that the emphasis on children’s rights 
has led to day-to-day practices which orient the proceedings towards the parti-
cipation – which, as can now be seen, goes further than giving the child a voice – 
of children involved: 

“Many lawyers ask the child if they would like to speak with the judge. Children 
are also being asked to put their proposals to the Court, and these are frequently 
included verbatim in the judgment. A number of judges are writing their decisions 
to the children, and delivering them orally in Court with the children seated at the 
front. It is thus becoming more common for judges personally to explain their 
decision to the child(ren).”73  

Although direct communications with the judge (eg. in chambers) constitutes an 
authentic form of child participation, it is largely an “extra-legal” phenomenon 
for South Africans, at least insofar as the Children’s Act is concerned, not to 
mention the usual conventions of our evidence and procedure, which do not 
provide easy mechanisms for facilitating such face-to-face communication.74 
________________________ 

 69 South African practitioners and judges are all too familiar with the possibilities of 
children’s wishes or views being tainted by prior coaching, parental alienation syndrome, 
or children’s desire to please their parent(s) (see, for instance, Van Niekerk v Van Niekerk 
2005 JOL 14218 (T)).  

 70 Taylor et al “Respecting children’s participation in family law proceedings” 2007 
International Journal of Children’s Rights 61 72. See too Parkinson, Cashmore and Single 
“Parents and children’s views on talking to judges in parenting disputes in Australia” 2007 
International Journal on Law, Policy and the Family 84 who proffer the opinion that 
hearing the views of the child through the medium of trained experts is accepted practice in 
common-law jurisdictions.  

 71 Taylor et al 2007 International Journal of Children’s Rights 61 quoting from the New 
Zealand case of K v K 2004 23 FRNZ 534. 

 72 Tapp “Judges are human too: conversations between the judge and the child as a means of 
giving effect to section 6 of the Care of Children Act 2004” 2006 New Zealand Law 
Review 35. 

 73 In a comment on an earlier draft of this article, Taylor et al 2007 International Journal of 
Children’s Rights 61 note that the practice of judges explaining the import of their decision 
to the child is becoming less common, as this task is increasingly being undertaken by the 
lawyer for the child.  

 74 An interesting gloss on this aspect came about in Ford v Ford 2006 3 SA 42 (SCA), 
involving a relocation application. On appeal, the respondent applied for the appeal judges 
to be afforded an opportunity to hear the views of the child, since almost 3 years had 

continued on next page 
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Nevertheless, the fast encroaching globalisation of family law through con-
ferences, cross-border family law litigation and international family practices 
suggest that the practice of hearing children’s views directly will soon become 
entrenched here too. This growing international practice is further likely to be 
bolstered by the increased application of the principle of hearing the voice of the 
child in s 10 of the Children’s Act, as previously mentioned, coupled with a large 
number of cases in which a legal representative will not be provided to the child 
in civil proceedings (such as divorce). Hence, it is posited that hearing the voice 
of the child directly will, for many cases in which an expert view is not available 
or forthcoming, be the only way in which the judicial officer will be able to 
satisfy himself or herself that the right in s 10 has been given effect to. 

The experience of Scotland75 suggests that the development of practice 
guidelines for legal counsel instructed by children involved in civil proceedings 
is a matter of immediate concern for our Law Societies and Bar Council (if only 
to explain to their members whether or not the taking of instructions by MXit, 
facebook or short message service (ie. sms) is professionally acceptable in the 
circumstances!).76 We can, in fact, commence with the valuable suggestions 
provided by Wallis AJ in the Legal Aid Board case referred to earlier,77 which 
form at least the nucleus of some suggested possible guidelines. 
________________________ 

elapsed since the launch of the original application, and the child was now 10 years old. 
Maya AJA (as she then was) agreed that the court should take the child’s wishes into 
account where she is old enough to express a preference, but noted that the available 
evidence pointed to the fact that the ongoing litigation was causing her trauma and stress, 
and that she was unhappy at having been subjected to continuous interviews by experts. 
Difficulties were also raised about hearing her views at the appeal stage. It was asked: how 
was this to be effected, how was the court supposed to record its impressions, and were 
these views then to constitute evidence? Would the case then be re-opened, on appeal, for 
rebuttal evidence? I initially (Sloth-Nielsen 2008 SAJHR 506) supported the finding of the 
court on this point but have since reconsidered, and now believe that the overwhelming 
impetus towards hearing the views of the child that has developed internationally, 
supported by strong evidence of the effectiveness of child participation for a variety of 
reasons, should dictate that ways be sought to hear the child’s views at all stages of a legal 
process, if needs be even on appeal. This is the case more especially where the child has 
reached a different stage of maturity and development and may well be able to articulate 
stronger or different views by comparison to those of an earlier phase of his or her 
childhood. 

 75 To give but one example of the many jurisdictions in which such Practice Rules have been 
drafted. Canada provides another example. 

 76 For an immensely practical account of representing children in the Scottish legal system 
over a number of years, see Kelsey “How children’s voices are heard: the Scottish 
experience” www.onefamily.ie/userfiles/file/Rachael%20Kelseyspeech.pdf (accessed 15-
01-2010). A Practice Note has also been issued by the family court of New Zealand 
(Taylor et al 2007 International Journal of Children’s Rights 61).  

 77 “I would not wish it to be thought that a legal representative appointed to assist a child in 
this type of delicate situation should not listen to the views of the parents as to the best way 
in which he or she should go about their task. However, if the legal representative is to 
perform that task appropriately and adequately, they must ultimately decide the best way in 
which to proceed. The fact that one or other parent disagrees with them is a risk inherent in 
the situation. The whole point of appointing a legal representative for the child is for that 
legal representative to exercise her or his independent judgment as to the best interests of 
the child in the particular circumstances of the case and to place material before the court 
as she or he deems appropriate, to assist the court in reaching the best possible decision in 

continued on next page 
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6 2 The right to choose and the right to refute  

General Comment no 12, para 22 highlights that the child has the right “to 
express those views freely” which means without pressure and subject to the 
choice whether or not he or she wants to express those views. The text continues 
to warn that “freely” also means that the child “must not be manipulated or 
subject to undue influence of pressure”.  

Hence, the right to express views not only includes the obverse proposition, 
namely the right not to express views,78 but the issue of affording children an 
opportunity to express their views must also encompass all the conceivable 
dimensions of the participation right. This might include informing a child of the 
role he or she is being asked to play in the process, the possible consequences of 
expressing a view or a preference, the role of the court and other players, and the 
overall context within which the child’s views would be weighed.79 Questions 
arise about the procedure for sharing the views of the child with other relevant 
parties, whether or not these views are ascertained by an expert, the Office of the 
Family Advocate, a legal representative or the presiding judicial officer.  

Section 10 of the Children’s Act, while stating a broad principle, is short on 
procedural details, leaving them wholly to the judges and the profession to flesh 
out. A crucial assumption, based on our constitutional framework, is that a 
mechanism for conveying the views of the child to relevant parties is a sine qua 
non of due process if any court is to take account of the views of the child. 
However, Taylor et al quote an Australian research study conducted recently 
which indicated that some children preferred their views to be communicated to 
the judge without their parents knowing – illustrating the tension between 
protection of children from involvement in the pressures of parental conflict, and 
their right to participate. Again, legal resolution of this dilemma lies some way 
ahead in the future.80 

________________________ 

the circumstances. Naturally, there is a risk that the decisions taken by such a legal 
representative may, with the benefit of hindsight, turn out to be wrong. However, the mere 
fact that one of the parents disagrees, however strongly, with the approach adopted by the 
appointed legal representative, will not ordinarily provide a basis for that legal 
representative not to be appointed or to be removed from discharging their functions” 
(Legal Aid Board para 23).  

 78 Or the right not to be subjected like a “lab rat” to further expert assessments and 
investigations: J v J 2008 6 SA 30 (C). See Du Toit in Boezaart (ed) Child Law in South 
Africa 100. Paragraph 24 of General Comment no 12 cautions that “a child should not be 
interviewed more often than necessary, in particular when harmful events are explored. 
The ‘hearing’ of a child is a difficult process that can have a traumatic impact on the 
child.”  

 79 See in general Taylor et al 2007 International Journal of Children’s Rights 74–77. 
 80 A legal solution, ie. in judicial directives, guidelines, regulations, amendments to the rules 

of court, or the like, may be seen as separate from “non-legal solutions”. These could 
include providing or requiring special training of lawyers involved in child representation 
(an issue which was mooted by the South African Law Commission Project Committee on 
Juvenile Justice and encapsulated in early proposals for legal representation of children in 
criminal law proceedings, but which was subsequently left out of the reckoning in the 
Child Justice Act 75 of 2008).  
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6 3 Children’s participation in mediation and alternative forms of dispute 
resolution 

Although the Children’s Act has a strong focus on mediation,81 on the resolution of 
disputes without resorting to court proceedings where children are concerned, 
and on referrals to “lay forum hearings” and other forms of traditional dispute 
resolution, the question of children’s participation in these non-judicial alter-
natives is one on which an academic silence has prevailed until the present.82 
This is despite predictions that mediation is on the rise in family law practice. 
Nor can it be established other than anecdotally whether, and how, children are 
involved in these processes. Again, child participation in mediation and pro-
cedures relating to alternative dispute is a frontier still to be reached in South 
African family law.83  

7 CONCLUSION 
This article, with international law and constitutional imperatives as a backdrop, 
has explored the current state of play regarding children’s participation in family 
law proceedings in South Africa. As a new terrain, with local case law only 
emerging in the last decade to underpin some jurisprudential interpretation, the 
issues and themes highlighted herein are focused to a great extent on the future.  

It is apparent that whilst a modest foundation in law for hearing children’s 
views has been established through s 10 of the Children’s Act, seen alongside 
several further sections and provisions of that Act, much more work remains to 
be done to articulate the manner in which the judicial system will hear children’s 
voices. There is considerable scope for the development of practice guidelines, 
professional rules of conduct, standards and special skills training of a multi-
disciplinary nature. Ultimately, enhancing child participation in South African law 
and practice rests undeniably on the shoulders of adults! 

________________________ 

 81 See, for instance, Sukhraj-Ely “The Development of Family/Divorce Mediation in South 
Africa” in Sloth-Nielsen and Du Toit (eds) Trials and Tribulations, Trends and Triumphs: 
Developments in International, African and South African Child and Family Law (2008) 
261; see too De Jong, “Giving children a voice in family separation issues: a case for 
mediation” 2008 TSAR 785; De Jong “Opportunities for mediation in the new Children’s 
Act” 2008 THRHR 630.  

 82 Article 12 of the CRC and art 4(2) of the African Charter on the Rights and Welfare of the 
Child refer to “administrative proceedings” for the purposes of hearing the voice of the 
child. They refer at minimum to formal, court ordered processes, such as the lay forum  
hearing contemplated in the Children’s Act.  

 83 In New Zealand, the Family Court Matters Bill of 2009 will enable children’s participation 
in counselling and mediation services through the family court. The implementation of the 
Bill has reportedly been delayed due to fiscal constraints, but training of counselors and 
mediators in child-inclusive practice is underway (personal communication, Dr N Taylor, 
Centre for Research on Children and Families, University of Otago). 
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1 INTRODUCTION 
Although it has yet to be fully implemented,1 it is clear from the wording of the 
Children’s Act as amended2 (hereafter “2005 Act”) and draft regulations3 that 
children’s courts will continue to serve as a key component of the South African 
child protection system.# The new legislation in fact greatly extends the remedies 
available to these courts. But, like the Child Care Act4 (hereafter “1983 Act”), 
which the Children’s Act is due to replace,## it promotes a conception of chil-
dren’s courts as fora which exist primarily to provide final, dispositive solutions 
which complete litigation between parties. This article challenges the emphasis 
on dispositive decision-making as being one which unduly limits the services of 
children’s courts.  

The focus of the article is on the potential for utilising preliminary hearings to 
provide early assistance for children and other parties involved in alternative care 

________________________ 

 * BA LLB LLM LLM PhD. 
 ** Parts of this article are based on the author’s PhD thesis Court Services for the Child in 

Need of Alternative Care: A Critical Evaluation of Selected Aspects of the South African 
System (PhD thesis, Wits, 2008). I would like to acknowledge and thank my promoter, Prof 
Elsje Bonthuys, for her helpful comments. 

 1 Under Proclamation 13 in GG 30030 of 29-06-2007 the following provisions of the 
Children’s Act 38 of 2005 came into force on 01-07-2007: ss 1–11, 13–21, 27, 30, 31, 35–
40, 130–34, 305(1)(b) and (c), 305(3)–(7), 307–311, 313–315; and items 2, 3, 5, 7 and 9 of 
Schedule 4. 

 2 Children’s Amendment Act 41 of 2007 promulgated on 18-03-2008.  
 3 The Department of Social Development produced a first draft set of regulations in 2005, 

followed by subsequent drafts. The Department of Justice and Constitutional Development 
created a supplementary set in 2008. References to “regulations” in this article are to the 
2008 draft regulations. 

 # Editorial note: The sections of the Children’s Act which did not come into operation on 
01-07-2007 were brought into operation on 01-04-2010 (Proclamation R12 in GG 33076 of 
01-04-2010). The Children’s Amendment Act came into operation on the same day (Proc-
lamation R13 in GG 33076 of 01-04-2010) as did the regulations drafted by the Depart-
ment of Social Development (GN R261 in GG 33076 of 01-04-2010). The regulations 
regarding children’s courts, contribution orders and international child abduction, which 
were the responsibility of the Department of Justice and Constitutional Development, were 
gazetted on 31-03-2010 (GN R250 in GG 33067 of 31-03-2010). 

 4 Act 74 of 1983. 
 ## Editorial note: The replacement occurred on 01-04-2010 (Proclamation R12 in GG 33076 

of 01-04-2010). 
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(hereafter “care”) cases, rather than involving courts only at the dispositive stage. 
In care litigation, decisions must ultimately be made on whether to impose 
mandatory alternative care measures, including the drastic option of removals of 
children from dysfunctional caregivers and families. In a typical case, a child is 
initially identified by a social worker as potentially requiring mandatory inter-
vention. Social workers5 then investigate familial circumstances and prepare a 
report for the local children’s court. This process tends to take several months.6 
When the matter eventually comes before the children’s court and after hearing 
evidence, a magistrate7 gives judgment on what, if any, care measures must be 
implemented.8 Although this terminology is not used in our legislation, for 
purposes of clarity, the words “dispositive hearing” will be used to refer to such 
a post-investigation hearing.9  

It will be shown that there are some valuable functions that children’s courts 
can perform at preliminary hearings held prior to the completion of care investi-
gations by social workers. This will be done by means of an assessment of 
current South African practice10 and a comparative review of selected foreign 
systems with well-developed procedural law. The aim of both the local assess-
ment and comparative review is to examine the possibilities for developing our 
law. It will be shown that better guidance for parties and protection for children 
could be provided whilst cases are being prepared for dispositive hearings. It will 
be demonstrated that the key to this is an introduction of the concept of prelimi-
nary children’s court care hearings as an express part of our legislation. A 

________________________ 

 5 In terms of s 1 of the 2005 Act, only governmentally licensed social workers termed 
“designated social workers” may undertake care and protection investigations. 

 6 Denge “The best interests of the child and speedy determination of children’s court 
matters” April 2004 News and Views for Magistrates 7. 

 7 The term “commissioner of child welfare” (hereafter “commissioner”) is employed in the 
1983 Act to refer to magistrates presiding in children’s courts. However, the 2005 Act re-
fers simply to magistrates. 

 8 The 1983 Act s 15; 2005 Act ss 46 and 155–156. 
 9 The terms “dispositive” and “disposition” are used with reference to post-investigation hearings 

in some systems. An example is s 2-27(1.5)(a) of the Juvenile Court Act of 1987 Ch 
705 ILCS 405, Illinois http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=070504050 
HArt.+II&ActID=1863&ChapAct=705%26nbsp;ILCS%26nbsp;405/&ChapterID=50&Chapter
Name=COURTS&SectionID=60384&SeqStart=2300000&SeqEnd=6700000&ActName=Juve
nile+Court+Act+of+1987 (accessed 06-01-2010). 

 10 Children’s court cases are not reported and reported appeals heard in higher courts are rare. 
As noted by Sloth-Nielsen and Van Heerden “Proposed amendments to the Child Care Act 
and regulations in the context of constitutional and international law developments in 
South Africa” 1996 SAJHR 247 252, this renders children’s courts “the most ‘hidden’ from 
scrutiny of all our courts”. Therefore, in order to discover practices relating to preliminary 
issues it was necessary to interview practitioners. Included amongst the interviews were 
two informal discussions with groups of children’s court magistrates. These discussions 
occurred between sessions at the “Conference on Child Law” held by the Department of 
Justice and Constitutional Development at Illovo in November 2009. The first discussion 
was with six magistrates on 21-11-2009. The second discussion was with five other magis-
trates on 22-11-2009. For convenience, these discussions are cited below as “Group 1 mag-
istrates” and “Group 2 magistrates”, respectively. Many of these magistrates had served in 
different districts over the years. However, because they represent a relatively small sam-
ple, the findings in this article (based on data drawn from them) should be treated as ex-
ploratory. Where available, additional sources have been utilised. 
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preliminary hearing may be understood for the purposes of this article as initial 
court proceedings prior to disposition. Aside from motivating for the introduction 
of legislation providing for preliminary hearings in care litigation, recommenda-
tions will be made on what functions should be performed at these hearings. 

2 CURRENT SOUTH AFRICAN LAW AND PRACTICE 
In the next two parts of this article, the 1983 and 2005 Acts are separately 
considered. Although the former is due to be replaced, its approach to predis-
position functions requires analysis because of its influence on the 2005 Act. 
Also, its application has revealed some serious procedural weaknesses which 
need to be considered from a reformist perspective. It will be shown that the 
concept of preliminary hearings for children’s courts is not strongly developed in 
either statute. It will be indicated further that this disadvantages participants in 
care cases and causes confusion and a lack of uniformity. 

2 1 The Child Care Act 74 of 1983 
In the 1983 Act children’s court hearings are not systematically categorised by 
type or purpose. Some predispositive functions are provided for, but the nature 
of these functions is not clearly depicted. Where formal court proceedings in care 
cases are referred to, the term most commonly used is “inquiry”.11 Com-
mentators have noted that this primarily indicates a main, post-investigation 
hearing12 (dispositive in the sense described above). However in the absence of 
any authority, it has been speculated that since “inquiry” is not defined it could 
possibly include earlier hearings as well.13 What renders such a broad interpre-
tation somewhat uncertain is that the different term “review” is used with refer-
ence to preliminary appearances and court assessments of emergency action14 in 
reg 9 published in terms of the Act.  

How then, has the uncertain and sparse wording on preliminary functions been 
applied in practice? Empirical findings and anecdotal accounts by practitioners 
show unsurprisingly that it has produced uncertainty on when and even whether 
children’s courts should hold predisposition hearings. A statement in s 13(2) of 
the 1983 Act that children “may” be brought before children’s courts is fre-
quently interpreted as not requiring predisposition hearings.15 Generally, com-
missioners have understandably been uncertain about their predisposition 
jurisdiction.16 Where they take the view that they should not be available prior to 
the disposition stage, persons in need of a preliminary ruling will have to approach 
the high court.17 

________________________ 

 11 See ss 13, 14, 15 and reg 9. The regulations were published in GG 18770 of 31-03-1998. 
 12 Bosman-Swanepoel and Wessels A Practical Approach to the Child Care Act (1995) 35–

37; Van Heerden “Judicial Interference with the Parental Power: The Protection of Chil-
dren” in Van Heerden et al (eds) Boberg’s Law of Persons and the Family (1999) 497 610 
fn 378. 

 13 Van Heerden in Van Heerden et al (eds) Law of Persons 497. 
 14 Emergency cases are explained later in this subsection. 
 15 Umlazi commissioner, personal communication, 06-07-2009. See also the finding on “the 

attitude of the commissioner” in Matthias Removal of Children and the Right to Family 
Life: South African Law and Practice (1997) 48 para 7.1. 

 16 Umlazi commissioner; Matthias Removal of Children 46; Group 1 magistrates. 
 17 See Womack v Womack and Four Others (D) case no 1766/2000, unreported 05-06-2000 

and Swarts v Swarts 2002 3 All SA 35 (T). 
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While some commissioners completely avoid predisposition involvement, 

others participate to a limited degree. They may require to have sight of the child 
in chambers for an initial check on the child’s well-being or in order to hear the 
views of the child.18 Given international requirements for hearing the voices of 
children,19 the latter is an important consideration. Other commissioners require, 
in addition or as an alternative to having early direct contact with the child, sub-
mission of preliminary documentary evidence by the instigator of proceedings 
(usually a child protection organisation).20  

A third group of commissioners requires a formal appearance at a preliminary 
hearing.21 These are often referred to as “opening hearings”.22 They may be ex 
parte with an appearance only by the court’s informant.23 Alternatively, the 
commissioner may require that they be inter partes with caregivers, an investi-
gative social worker, and possibly the child expected to attend.24 Commissioners 
who hold opening hearings differ not only on who should attend but also on 
whether the evidence to be provided concerning the child’s circumstances should 
be as detailed and weighty as would be required at a dispositive hearing.25 Avail-
able data on preliminary processes thus indicates many procedural variations 
causing considerable uncertainty for the parties. 

Of particular concern are emergency cases where a social worker or the police 
assert that a child’s domestic situation is so dangerous as to require immediate 
removal into temporary safe care prior to a welfare investigation or any hearing 
at court. Regulation 9(2) provides for a commissioner undertaking a “review” of 
such decision after the removal. But the regulation is unfortunately silent on the 
nature of the process and what degree of scrutiny should be applied. It is thus 
unclear whether commissioners should allow persons undertaking emergency 
removals wide latitude or else subject their decision to close evaluation. 

With neither the 1983 Act nor its regulations providing clear guidance, most 
commissioners apply very limited scrutiny.26 In fact, there has been so little 
oversight that in the last two decades social workers have made extensive use of 
emergency powers. To avoid the time and effort involved in going to court for a 
warrant, they frequently undertake preliminary removals in non-emergency 
situations where time is not of the essence.27 It has been claimed that the police 
________________________ 

 18 Rothman “The Functioning of Children’s Courts” (lecture, University of KwaZulu-Natal 
08-09-2005); Durban commissioner, personal communication 12-09-2006. 

 19 UN Convention on the Rights of the Child, 1989 art 12; African Charter on the Rights and 
Welfare of the Child, 1990 art 4(2).  

 20 Matthias Removal of Children 46 and 48; Group 2 magistrates. 
 21 Matthias Removal of Children 46; Group 1 magistrates; Umlazi commissioner. 
 22 Bosman-Swanepoel and Wessels A Practical Approach 32. 
 23 Meaning the person who has informed the court that a particular child is in need of 

consideration for mandatory alternative care measures: Durban commissioner. 
 24 Ibid and Group 1 magistrates. 
 25 Ibid and Group 2 magistrates. 
 26 Group 1 magistrates and Umlazi commissioner. 
 27 Swanepoel “Evaluating the Child Care Act 74/1983” unpublished presentation, Law 

Commission Workshop (Pretoria, 26-06-2001); Durban commissioner; Zaal “Imperilling 
children and social workers? Preliminary care removals under the Children’s Act 38/2005” 
2008 Social Work Practitioner-Researcher 290 293. 
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have displayed the same tendency – although in their case, it is because of 
insufficient training on what constitutes real emergencies for children.28  

The generally limited utilisation of preliminary hearings by children’s courts 
reduces the courts’ accessibility to family members who wish to challenge 
removals of children.29 Such members who are confronted by situations where 
relief is urgently required may therefore (as noted above) have to approach the 
high court. However, because of the expense of high court litigation only a small 
minority of parties are able to do so. A reported example of such a case is Swarts 
v Swarts.30 Here the high court had an ideal opportunity to provide direction on 
the role of children’s courts in reviewing preliminary removal decisions by social 
workers. Swarts provides a strong endorsement of limited court involvement and 
wide discretion for social workers. An “emergency” removal from a single, 
divorced mother who was not warned beforehand, was not abusing her children, 
was employed and maintaining them, was upheld.  

It may be concluded in relation to current practice that a limited application of 
preliminary care hearings has become a standard norm for children’s courts 
under the 1983 Act. The fact that the 1983 Act has little to say about these 
hearings and specifically is not clear about processes and the degree of scrutiny 
to be applied by courts has weakened monitoring and court accessibility during 
the early stages of cases. Little predispositive protection is thus available to 
affected children and families, and even persons without financial means may 
have to approach the high court. In the following section, the wording of the new 
legislation will be compared with the 1983 Act to consider whether it brings 
about improvements. 

2 2 The Children’s Act 38 of 2005 and the 2008 draft regulations  
The 2005 Act and draft regulations follow the broad approach of the 1983 Act in 
not expressly providing for preliminary children’s court hearings in alternative 
care cases. In a similar manner, they focus primarily on a main hearing which 
follows after completion of a full investigation by social workers.31 Thus, al-
though the 2005 Act lists fifteen different types of care orders in s 156, it is 
expressly enjoined in s 155(6) that none of these orders may be issued until a 
children’s court, having considered an investigative report by a social worker, 
“finds that the child is in need of care and protection”.32 The Act does, however, 
in s 46 include other orders for children’s courts which are not so confined.  

In generally providing children’s courts with a broad jurisdiction to adjudicate 
“any matter involving” inter alia care and protection of children,33 the legislature 
has certainly not entirely limited these courts to disposition functions. Although 
bare in wording and generic, regs 6–7 and Form 1 of the 2008 draft regulations 

________________________ 

 28 Durban commissioner. This view was also expressed by a Pretoria commissioner at the 
workshop cited in the previous footnote. 

 29 Durban commissioner.  
 30 2002 3 All SA 35 (T). 
 31 See, for example, the directive “after an investigation” as used in relation to children’s 

court processes in s 155(5). 
 32 This is supported by the title of s 156, ie. “Orders when child is found to be in need of care 

and protection”. 
 33 Section 45(1). 
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allow for instigation of hearings which need not necessarily be dispositive. They 
enable a prospective party to initiate proceedings by filling out a form and sub-
mitting it to the clerk of a children’s court.34 The magistrate then has an un-
fettered discretion in deciding whether to set down a hearing within 30 days or 
else refer the matter for alternative dispute resolution (hereafter “ADR”).35  

The new role of children’s courts in providing at least some preliminary ser-
vices pending dispositive care hearings will now be discussed. Court functions 
that are clearly in terms of the wording of the 2005 Act to be undertaken prior to 
such hearings, and those which might be so intended are separately considered. 
The Act expressly requires children’s courts to undertake several predispositive 
functions. For example, s 45(1)(g) broadly empowers courts to adjudicate mat-
ters involving “temporary safe care of a child”.36 This is described in s 1 as  
care “ . . . pending a decision or court order concerning the placement of the 
child . . . ”.37 It is thus quite clearly predispositive. These provisions read with  
s 151(2) of the Act enable children’s court magistrates to instigate preliminary 
removals to temporary safe care. However, ambiguous wording raises doubts 
about whether or when a formal court hearing would be needed. In s 151 it is 
stated that “evidence given by any person on oath or information before a presid-
ing officer” 

38 must lead to a conclusion that temporary safe care appears to be 
necessary for the safety and well-being of the child.39 This could be interpreted 
as allowing for either an ex parte preliminary hearing of a formal kind or merely 
an informal report to the magistrate in chambers. 

The legislature was clearly concerned about the widespread use of emergency 
powers by social workers and the police in non-emergency situations. Section 
152(5)–(7) contains detailed provisions indicating a variety of sanctions for 
“misuse” of emergency removals. They include disciplinary proceedings against 
police personnel or social workers and even withdrawal of the licences of child 
protection organisations.40 Curiously, in view of the strong stand taken against 
inappropriate removals, no explicit provision is made in the 2005 Act for pre-
liminary hearings in the children’s court to review the correctness of emergency 
removals. Although the broad wording of s 45(1)(g) and reg 6 might be inter-
preted as possibly allowing for such hearings, they are not established as a 
standard norm. 

Aside from instigating preliminary removals, children’s court magistrates are 
also expressly empowered in the new legislation to order the less drastic alterna-
tive of a care investigation into a child’s home circumstances by a social 
worker.41 This is an improvement on the 1983 Act which contains no equi-
valent.42 It is appropriate for cases where a child does not appear to be in danger 
________________________ 

 34 Regulation 6(1) read with Form 1. This instigation process applies to all children’s court 
proceedings and not merely to care matters. 

 35 Regulations 6(2) and 7. 
 36 They may thereafter issue temporary safety orders in terms of s 46(1)(a)(iii). 
 37 My emphasis. 
 38 Section 151(1). 
 39 Section 151(2). 
 40 For a detailed analysis see Zaal 2008 Social Work Practitioner-Researcher 294–295. 
 41 Sections 50 and 151 and reg 11. 
 42 Thus, under the 1983 Act, care cases are instigated only by social work organisations and 

not by children’s courts.  
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of immediate serious harm but there are concerns about longer-term care. How-
ever, in relation to the actual process when a magistrate wishes to instigate such 
an investigation, the new legislation is once again unfortunately unclear. Since  
s 151(1) applies, the same uncertainty exists as with court decisions about 
preliminary removals into temporary safe care. It is not stated when or even 
whether a formal preliminary hearing is required, or permitted on application, if 
magistrates decide to instigate investigations.  

Aside from a power to investigate, yet another new predisposition function for 
presiding officers is created in s 153. This function arises when the police, either 
on their own initiative or at the request of a social worker, decide that a perpetra-
tor of child abuse rather than the child must be removed from a family home.43 
The involvement of a children’s court in terms of s 153 is only a post-removal 
one. When serving a removal notice on the perpetrator, the police are required in 
terms of s 153(1)(c) to include a date for a children’s court hearing at which the 
perpetrator (“alleged offender”) may choose to “advance reasons why he or she 
should not be permanently prohibited from entering the home or place where the 
child resides”.  

Section 153(1)(c) requires that the date be “the first court date after the day 
upon which the notice is issued”. This short timeframe44 implies that what may 
perhaps for convenience be termed the “alleged offender hearing” would be held 
long before any dispositive hearing on alternative care measures for the child. 
This interpretation is supported by s 153(6)(d) of the Act. This section allows for 
a social work investigation to be instigated into the child’s circumstances by a 
children’s court at the end of its alleged offender hearing. That a s 153(1)(c) 
appearance is a formal court hearing is clear from s 153(6). This section refers to 
an alleged offender “appearing” to be heard and a court order subsequently being 
issued. Such order could confirm the perpetrator’s removal if the evidence 
justified this. It could also deal with related aspects such as family maintenance 
and contact with the child.45 

The new powers of the courts to confirm removal of abuse perpetrators rather 
than children and make provision for consequential aspects are to be welcomed. 
It should be noted, however, that children’s courts have not expressly been given 
the power to order such removals themselves – they are merely described as 
reviewing removals ordered by the police.46 It would surely have been useful to 
have also empowered children’s courts themselves to instigate predisposition 
domestic violence hearings. 

Aside from the abovementioned provisions where children’s courts are ex-
pressly accorded preliminary functions, there are other provisions where the new 
legislation is so unclear or incomplete as to render this uncertain. For example, 
children’s courts are empowered by s 45(1), inter alia, to give decisions on early 
childhood development services, prevention services and early intervention 
________________________ 

 43 Section 153 read with s 105.  
 44 It is so short as to render it difficult for alleged perpetrators of abuse to instruct legal 

representatives.  
 45 Section 153(6)(a)–(d). 
 46 The Act elsewhere at s 46(1)(ix) permits a children’s court to issue an order “instructing 

that a person be removed from a child’s home”. It is not, however, expressly indicated that 
this may be predispositive in a care case. 
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services.47 As their titles suggest, these services might often best be interposed at 
an early stage. However, their purpose is primarily therapeutic rather than 
forensic. An important question, therefore, is whether these therapeutic services 
can be ordered prior to a formal finding that a child is in need of care and protec-
tion. Such a finding can only be reached after completion of the welfare investi-
gation and a full, dispositive hearing.48 Fundamental constitutional rights such as 
those to privacy and dignity of family members are raised. Absent any clear 
indication that they should do otherwise, presiding officers might well therefore 
out of caution wait until the dispositive stage. Aside from obvious cases of 
temporary safe care, they may interpret s 45 orders as only available to them in 
the form of outcomes from dispositive hearings. The questions of when thera-
peutic services can be supplied, whether they can be mandatory and who is to 
pay for them should all have been clarified in the Act.  

In s 48(1)(a) it is stated that children’s courts may as an “addition” to their 
powers “grant interdicts and auxiliary relief in respect of any matter contem-
plated in s 45(1)”. The term “auxiliary relief” has not previously appeared in 
South African care legislation and is unfortunately not defined. Although it 
might be interpreted as generally providing supplementary powers, there is no 
clear indication that it enables children’s courts to issue orders (besides those 
few expressly indicated) prior to a dispositive finding that a child is in need of 
care and protection. A logical conclusion is that if the legislature had intended 
predispositive application in care cases it would have indicated this explicitly. 

In conclusion, the new legislation, although it certainly contemplates a wider 
range of preliminary functions than the 1983 Act, is just as unclear on the nature 
of the processes that these functions require. It thus remains largely uncertain 
whether children’s courts are to hold formal hearings or merely give decisions on 
papers. Another difficulty is the s 45(1) functions in terms of the 2005 Act which 
might or might not be pre-dispositive. On the crucial aspects of a wish to challenge 
by opposing parties or court reviews of preliminary removals of children, the Act 
is almost as silent as its predecessor. Given our history of children’s courts 
applying minimal functions and responding cautiously to their role as inferior 
courts and creatures of statute,49 simply leaving them to interpret the Act broadly is 
not a sufficient solution. In care cases trauma leading to permanent psychological 
damage may result for children and their families where early action by social 
workers is inappropriate. There is therefore clearly a need for supplementary 
legislative wording facilitating and guiding the use of preliminary hearings.  

3 APPROACHES IN SELECTED FOREIGN SYSTEMS 
In order to establish how to improve our legislation so as to better utilise chil-
dren’s courts for preliminary services in care cases it is useful to note approaches 
in other systems. For reasons of space only selected examples are briefly consid-
ered. This is done primarily to show procedures and demonstrate that courts can 
perform a wide range of useful functions.  
________________________ 

 47 These would all be pro-active services rendered to the child and family by social workers. 
See also s 46(1)(g). 

 48 Section 155(6) of the 2005 Act read with s 156. 
 49 Gallinetti “The Children’s Court” in Davel and Skelton (eds) Commentary on the Chil-

dren’s Act (2007) 4-4. 
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By comparison with South Africa, in some systems there is much more de-

tailed legislative wording on how court proceedings are to be initiated. For 
example, s 26-1(j) of the Connecticut Practice Book directs that care cases are to 
be commenced by “petition”.50 This is defined as “a formal pleading, executed 
under oath” which must “invoke a judicial hearing”.51 At that hearing the court 
must decide whether there is sufficient reason to instigate a welfare investigation 
and continue with proceedings. In the General Laws of Massachusetts, s 24 of 
chapter 119 provides an extremely detailed commencement process.52 Similarly to 
Connecticut, any person may provide a “petition under oath” document alleging 
that a child is in need of care. Upon reviewing this, a juvenile court must decide 
whether there is a prima facie case for an urgent preliminary removal of the child 
or merely for initiation of litigation without one. Where it decides that there is a 
prima facie case for commencement, the court must order a preliminary hearing. 
The hearing (as in Connecticut) serves the useful purpose of enabling the court to 
decide whether there are sufficient grounds for proceedings to continue. 

It is further stated in s 24 of the Massachusetts legislation that the child must 
be present at the preliminary hearing. This provides an opportunity to see and 
hear the child at an early stage. It also avoids the kind of uncertainty about 
preliminary child involvement which exists in our law. Section 24 further sets 
out that both the social worker and the parents must be summonsed “to show 
cause why the child should not be committed to the custody of the department 
[providing welfare] or that any other appropriate order should not be made”. 
After considering evidence at the preliminary hearing the court must “at that 
time, determine whether temporary custody shall continue until a hearing on the 
merits”. Thus the court not only decides on whether there is a case for con-
tinuation of proceedings; it also decides whether any immediate or extended 
preliminary care measures are necessary. 

If a court in Massachusetts decides that a petition indicates “there is reasonable 
cause to believe” the child may need an immediate preliminary removal, s 24 
requires it to summon the petitioner to provide orally a “recitation under oath . . . of 
the facts of the condition of the child who is the subject of the petition”. If this 
recitation confirms its view on the papers that the child requires immediate re-
moval “the court may issue an emergency order transferring custody of the child 
to the department or to a licensed childcare agency or individual”. It will then 
commence with preparations for the preliminary hearing as described in the 
previous paragraph. There is thus full and clear guidance in Massachusetts on 
exactly what steps courts should follow at the initiation of care proceedings. 

Courts may be involved in other aspects besides commencement decisions and 
initial temporary care arrangements. In ss 2-10(3) of the Illinois Juvenile Court 
Act53 preliminary hearing functions that are expressly prescribed include deci-
sions on whether the child should present evidence at different stages of the 
________________________ 

 50 See under “Definitions Applicable to Proceedings on Juvenile Matters”. 
 51 Ibid. 
 52 The General Laws of Massachusetts, ch 119 http://www.mass.gov/legis/laws/mgl/ 

119-24.htm (accessed 06-01-2010). 
 53 See fn 9 above. 
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case54 and on state-subsidised legal representation for indigent parties. Similarly, 
under s 1022 of the Family Court Act, New York, a form of preliminary order is 
the appointment of a state-financed legal representative for an indigent care-
giver.55 Usefully, under s 1027(f) it is expressly required that when any prelimi-
nary order is granted or refused the court must “state the grounds for such 
decision”. This provides both transparency and a possible basis for appeals. 

In England, initial court involvement in care cases often takes the form of a 
“directions hearing”. This can be requested by any party who wishes to receive 
early guidance or rulings from the court. Directions hearings are frequently used 
to settle timetabling and dates issues.56 The approach usually followed by courts 
is to consult with the parties to establish their perspectives on when the disposi-
tive hearing should occur. The courts then use their authority to impose a timeta-
ble that is realistic but does not allow for undue delays that would prejudice the 
child.57  

Directions hearings are also instigated to clarify what documents or other ma-
terials need to be disclosed to parties and to identify the contested issues that will 
need to be focused on at the dispositive hearing.58 Courts use them to direct what 
information should be given to and provided by any proposed expert witnesses.59 
As Masson has pointed out, the purpose of this power is “to ensure that they 
provide well-informed, impartial, and relevant evidence, which clarifies rather 
than confuses decisions”.60 In general it has been concluded that active case 
management by courts from an early stage as permitted by directions hearings is 
an effective way of saving time and resources.61  

The danger of social workers overusing emergency child removal powers has 
been recognised in many systems. In the United States of America the predomi-
nant approach is to allow removals without prior court authority only in circum-
stances of potentially serious danger, even if the danger is not imminent.62 Where 
preliminary court authorisation is needed it is generally recognised that expedi-
tious procedures are essential. A common solution, therefore, is to permit appli-
cants to appear at ex parte hearings rather than entitling family members to offer 

________________________ 

 54 On special hearings to determine participation status for children see further Kleinman 
“Strategies and pretrial hearings for child protection” 2004 Journal of Child Custody 105 
110. 

 55 Family Court Act, New York State Consolidated Laws http://www.caselaw.1p. 
findlaw.com/nycodes/c42/a82.html (accessed 06-01-2010). 

 56 Masson “Representation of children in England: protecting children in child protection 
proceedings” 2000 Family LQ 467 471. 

 57 See s 32 of the Children Act 1989 and rule 4.14(1)(b) of the English Family Proceedings 
Rules 1991 (SI 1991/1247). 

 58 Lane and Walsh “Court Proceedings and Court Craft” in Wilson and James (eds) The Child 
Protection Handbook (2002) 342 347. 

 59 Masson 2000 Family LQ 472. 
 60 Ibid. 
 61 Lyon “Child Protection in the Civil Law” in Wilson and James (eds) The Child Protection 

Handbook (2002) 191 226. 
 62 Chill “Burden of proof begone: the pernicious effect of emergency removal in child 

protective proceedings” 2004 Family Court Review 540 541, 544 and 547; Liebmann 
“What’s missing from foster care reform? The need for comprehensive, realistic and com-
passionate removal standards” 2006 Hamline Journal of Public Law and Policy 141 145–46.  
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an initial challenge.63 In some systems child protection organisations have even 
been permitted to make ex parte applications for apprehensions of children 
simply by telephoning courts.64  

In Europe the European Court of Human Rights has provided important direc-
tion on the powers of social workers to undertake preliminary removals of chil-
dren. It has allowed such removals without prior court authority only in limited 
situations when there is proximate, serious risk for the child concerned.65 Gillespie 
has pointed out that English law does not favour the idea of social workers 
having any power to undertake unauthorised removals.66 He has explained that 
the effect of rule 4 of the Family Proceedings Courts (Children Act 1989) Rules 
199167 is that “[e]ven in an emergency, the local authority has to apply for an 
emergency protection order – albeit that ex parte applications are possible”.68  

Aside from limitations on emergency removal powers, because of the severe 
impact on children, many systems require that there must be a rigorous court 
review hearing soon afterwards.69 The European Court has held that there is a 
strong obligation on states to have proper procedures for assessing whether a 
child really needed to be taken from his or her family into public care.70 The 
Illinois Juvenile Court Act attempts to ensure that a review will happen quickly 
by requiring that the child must be released “if not brought before a judicial 
officer” within 48 hours.71 It also indicates expressly that there must be a formal 
court review hearing, and not just a viewing of papers by the judicial officer.72 It 
usefully directs that at this hearing the child protection organisation must not 
only prove the need for the predisposition removal, but also that at the present 
time “no efforts reasonably can be made to prevent or eliminate the necessity of 
removal of the minor” continuing. 73 

It may be concluded that examples of detailed legislation on court commence-
ment procedures and preliminary decision-making are certainly available to 
guide reforms in our system. It is also clear that there are a wide variety of 
valuable services which courts can be legislatively empowered to provide in care 
cases at an early stage.  
________________________ 

 63 Chill 2004 Family Court Review 540. 
 64 Grover “On meeting Canada’s Charter obligations to street youth” 2002 International 

Journal of Children’s Rights 313 336. 
 65 Verheyde “The Protection of Children’s Rights by the European Court of Human Rights” 

in Alen et al (eds) The UN Children’s Rights Convention: Theory Meets Practice (2007) 
107 110. 

 66 Gillespie “Establishing a third care order in care proceedings” 2000 Child and Family LQ 
239 248. 

 67 SI 1991/1395. 
 68 Gillespie 2000 Child and Family LQ 248. 
 69 On US law see generally Chill 2004 Family Court Review 540 and on Canada see Grover 

2002 International Journal of Children’s Rights 331. For an example of Australian legisla-
tion see the Children and Young Persons (Care and Protection) Act 1998 of New South 
Wales ss 51 and 234. 

 70 See the discussion of Haase v Germany 08-04-2004 by Verheyde “The Protection of 
Children’s Rights by the European Court of Human Rights” in Alen et al (eds) The UN 
Children’s Rights Convention: Theory Meets Practice (2007) 110. 

 71 Section 2-9(3). Under ch 119 s 24 of the General Laws of Massachusetts the time deadline 
is 72 hours. 

 72 Illinois Juvenile Court Act s 2-10. 
 73 Section 2-10(2). 
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4 RECOMMENDATIONS ON REFORMING OUR SYSTEM 
It has been shown that preliminary hearings have the potential to assist parties in 
many different ways. A first recommendation, therefore, is that preliminary 
hearings be expressly established in our legislation as a form of children’s court 
hearing available in care cases. In defining them, it should be indicated that these 
hearings are predispositive, may be ex parte or inter partes at the discretion of 
the court, and would be the first formal hearing in a matter. In view of the variety 
of uses to which they have been put in other systems, a question which arises is 
whether they should be mandatory in all South African care litigation. The time 
saved and useful direction which can be provided means that there is certainly a 
case for this. However, in some situations (for example, abandonment of newly 
born infants or gradual neglect of older children), there may be no urgent legal 
decision-making which initially merits a formal court hearing. Because of our 
limited court and social work resources it is therefore suggested that it would be 
best to provide that preliminary hearings are only required in four situations.  

First, to facilitate court accessibility, preliminary hearings should be held 
when any party (including the child)74 can make out a prima facie case for one. 
Alternatives of request by written petition or orally in chambers75 should both be 
expressly provided for. And the request must show a need for a legally binding 
decision on temporary care arrangements pending disposition76 or on a disputed 
or uncertain aspect of case timeframes or preparations.77 A preliminary hearing 
might be needed for party status in the case.  

Secondly, children’s courts must be required to hold a preliminary hearing 
mero motu where information received by them from any source indicates a need 
for one. As in some United States systems this should include situations where 
initial allegations (particularly by non-professionals) leave them uncertain 
whether there are grounds for invading family privacy by initiating a care inves-
tigation.  

Given some significant ADR responsibilities for children’s courts created in 
the new legislation,78 a third situation in which it should be mandatory to hold a 
preliminary hearing has been created. There should surely be a hearing, inter 
partes, whenever a presiding magistrate contemplates referring a case for any of 
the forms of ADR allowed in the 2005 Act.79 Under reg 6(2) magistrates are 
placed in the unenviable situation of having to decide on ADR from merely 6 
lines of information written on Form 1! At the proposed hearing, the attitude of 
________________________ 

 74 Section 14 of the 2005 Act states: “Every child has the right to bring, and to be assisted in 
bringing a matter to a court, provided that matter falls within the jurisdiction of that court”. 

 75 This would benefit persons contending with literacy or language barriers. 
 76 Children’s courts must be expressly empowered to decide that any suitable person may 

have temporary custody and/or that the care of the child will be under supervision by social 
workers, pending disposition. 

 77 For example, where issues of confidentiality versus disclosure of information become 
pertinent. 

 78 Sections 70–71 and regs 6, 13–14. 
 79 A significant limitation under the 2005 Act is that children’s courts are not permitted to 

instigate ADR in cases of alleged abuse and sexual abuse. For criticisms of the Act as too 
vague and broad in this regard see Zaal “Children’s courts and alternative dispute resolu-
tion in care and protection cases: an assessment of the legislation” 2010 THRHR (forth-
coming). 
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the parties, who is to participate, locally available ADR resources, the method to 
be selected, how ADR results will be utilised by the court, payment and time-
tabling aspects should be canvassed. After considering all necessary evidence the 
court should be obliged to issue an order, together with reasons, on whether or 
how ADR will be attempted. 

A fourth situation where preliminary hearings are needed is where the child is 
alleged to require an immediate, predispositive removal into alternative care. As 
has been noted, fundamental constitutional rights of family members are raised 
and the impact on the child and family is likely to be serious. It has been shown 
that neither the 1983 nor 2005 Act explicitly requires children’s courts to hold 
formal hearings for reviewing preliminary removals undertaken by social work 
organisations.80 They thus fail to ensure a proper balance between protection and 
children’s right to family care as established in s 28(1)(b) of the Constitution. It 
has been noted that such review hearings are a standard requirement in many 
systems. The potential for serious psychological harm resulting from mistakes or 
wrongly motivated action by social workers surely renders it essential that 
review hearings must happen promptly after all preliminary removals in South 
Africa, whether undertaken with or without court authorisation.81 

In relation to court functions at either emergency action reviews or pre-
liminary hearings instigated for other purposes, children’s courts should always, 
in view of the proven usefulness of directions hearings in England, be required to 
take the opportunity to decide on timetabling. They should also give guidance on 
evidence needed and ascertain the language-familiarity of the parties. Yet an-
other standard task ought to be establishing whether any indigent party should be 
advised to apply for state-funded legal representation.82  

Where intimidation or domestic violence is a factor there should be an express 
power to identify perpetrators and warn them against interfering with parties or 
witnesses. When it is necessary to remove perpetrators from children’s homes, 
children’s courts should not be confined to reviewing police action as per ss 105 
and 153 of the 2005 Act. They should be able to respond directly to applications 
from parties or even use their own initiative in preventing dangerous perpetrators 
from having contact with a child, or in allowing only supervised contact.  

________________________ 

 80 As pointed out in fn 3 above, different versions of draft regulations intended for use with 
the 2005 Act were published from 2005 onwards. Those prior to June 2009 expressly al-
lowed for children’s court reviews. Unfortunately, in later versions of the draft regulations 
the wording providing for reviews was deleted. 

 81 The review proposed is backward-looking in relation to its assessment of the correctness of 
the decision to remove the child. Should the decision be confirmed, the court should then 
take a forward-looking stance in relation to its consideration of aspects such as the appro-
priateness of the current interim care and contact arrangements. On prospective responsi-
bilities see also the next paragraph. 

 82 The need for state-funded legal representation to be allocated at an early stage has been 
stressed by Harding. She noted that experience in the USA shows that where this is not 
done clients in care cases, and particularly the child, are likely to be severely prejudiced: 
see Harding “Involuntary termination of parental rights: reform is needed” 2000–2001 
Brandeis LJ 895 918. 
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5 CONCLUSION 

Like its predecessor, the 2005 Act is largely built around a climactic, main 
hearing approach. Section 155(6) even expressly places many children’s court 
orders “off limits” until after the child has formally been found to be in need of 
care and protection. Thus the Act unfortunately, to some extent, continues with 
the simplistic expectation that a child’s life will remain on hold in the months 
pending a court’s final decision about care status. Despite establishing court 
access for children as a fundamental right in s 14, the 2005 Act does not follow 
through sufficiently. It fails to provide the explicit procedural routes which are 
essential for challenging disproportionate action by social workers or having 
other preliminary disputes and uncertainties settled in a legally binding manner. 
Because children’s courts are creatures of statute long accustomed to a con-
strained function, expecting them to overcome the limited wording in the new 
legislation by engaging in radically creative interpretations is unrealistic. Extend-
ing their role by this means is likely to be a slow process and will not bring the 
uniformity that is needed to enable parties to prepare for court.  

The review of foreign provisions in this article demonstrates that there is a 
variety of extremely useful predispositive functions which courts can perform. 
Although it might be contended that allowing for preliminary hearings could 
disadvantage children by prolonging cases, the comparative findings indicate 
that, on the contrary, early involvement of courts can greatly improve protection 
of children and reduce wastage of time and resources. It is thus unfortunate that 
the new legislation perpetuates a fundamental weakness of its predecessor by not 
providing sufficiently for preliminary children’s court hearings. In view of their 
potential, more detailed provisions along the lines proposed in this article should 
be introduced. This could perhaps best be done at this stage by way of regu-
lations. Indeed s 75(1)(a) of the Act allows expressly for regulations governing 
children’s court procedures. It is also essential that children’s courts be provided 
with the resources needed to effectively fulfil their greatly expanded responsi-
bilities under the 2005 Act.83 

________________________ 

 83 On the importance of this necessity see further Zaal 2010 THRHR (forthcoming).  
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first set was published by the Department of Social Development (hereafter 
“draft social development regulations”), whereas the second supplementary set 
was published by the Department of Justice and Constitutional Development 
(hereafter “draft justice regulations”).## 

The aim of this article is to provide an overview of the law relating to children 
in need of care and protection in South Africa. The article will investigate the 
position under the Children’s Act and, where relevant, point out significant 
differences between the Child Care Act and the Children’s Act.  

Due to space constraints, this article will not investigate procedural aspects of 
children’s court proceedings, nor will it look at the legal representation of chil-
dren in children’s court proceedings. 

2 MANDATORY REPORTING PROVISIONS 
It should be noted from the outset that it is usually a member of the public, rather 
than a court who discovers that a particular child (or children) may be in need of 
a care inquiry.6 As a matter of fact, our law compels certain persons to make a 
report if they find a child in circumstances giving rise to a suspicion that the 
child has been ill-treated. Both the Child Care Act7 and the Prevention of Family 
Violence Act8 contain such mandatory reporting provisions. The Child Care Act 
imposes a duty on every dentist, medical practitioner, nurse, social worker, teacher 
and person employed by or managing a children’s home, place of care or shelter 
who examines, attends to or deals with a child in circumstances giving rise to the 

________________________ 

Children’s Act on the same date, when the sections of the Children’s Act which did not 
come into operation on 01-07-2007 were brought into operation (Proclamation R12 in GG 
33076 of 01-04-2010). 

 ## Editorial note: The regulations drafted by the Department of Social Development were 
gazetted on 01-04-2010 (GN R261 in GG 33076 of 01-04-2010). The regulations regarding 
children’s courts, contribution orders and international child abduction, which were the 
responsibility of the Department of Justice and Constitutional Development, were gazetted 
on 31-03-2010 (GN R250 in GG 33067 of 31-03-2010). 

 6 Zaal and Matthias “The Child in Need of Alternative Care” in Davel (ed) Introduction to 
Child Law in South Africa (2000) 121. 

 7 Section 42(1). 
 8 Act 133 of 1993 s 4. Note that ss 1, 2, 3, 6 and 7 of the Prevention of Family Violence Act 

were repealed by the Domestic Violence Act 116 of 1998. Sections 4, 5, 8 and 9 of the 
Prevention of Family Violence Act remained in force. (Section 5 was subsequently re-
pealed by the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 
2007.) The Prevention of Family Violence Act places an obligation on any person who 
examines, treats, attends to, advises, instructs or cares for any child in circumstances which 
ought to give rise to the reasonable suspicion that such child has been ill-treated or suffers 
from any injury the probable cause of which was deliberate, immediately to report such 
circumstances to a police official, commissioner of child welfare or social worker. How-
ever, unlike the Child Care Act, the Prevention of Family Violence Act creates no indem-
nity for persons who in good faith comply with their reporting obligation under this Act. It 
would appear that with the repeal of s 6 of the Prevention of Family Violence Act (which 
criminalised the failure to report) by the Domestic Violence Act, the reporting obligation in 
s 4 of the Prevention of Family Violence Act was deprived of any teeth. For this reason, s 4 
of the Prevention of Family Violence Act will be repealed upon full commencement of the 
Children’s Act (Van Heerden et al (eds) Boberg 652 fn 527; Sloth-Nielsen and Van Heer-
den “Proposed amendments to the Child Care Act and regulations in the context of consti-
tutional and international law developments in South Africa” 1996 SAJHR 263). 
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suspicion that the child has been ill-treated or deliberately injured or suffers from 
a nutritional deficiency disease, immediately to notify the Director-General of 
Social Development or any designated officer of those circumstances.9 These 
professional persons are liable to be prosecuted for a criminal offence should 
they fail to make such a report.10 On the other hand, these professionals (but not 
members of the public) are protected from any defamation action if their notifi-
cation is “given in good faith in accordance with this section”.11 

The Children’s Act contains comprehensive mandatory reporting provisions. It 
places an obligation to report a conclusion formed on reasonable grounds that a 
child has been abused in a manner causing physical injury or that a child has 
been sexually abused or deliberately neglected on the following persons: correc-
tional officials, dentists, homeopaths, immigration officials, labour inspectors, 
legal practitioners, medical practitioners, midwives, ministers of religion, nurses, 
occupational therapists, physiotherapists, psychologists, religious leaders, social 
service professionals, social workers, speech therapists, teachers, traditional health 
practitioners, traditional leaders, and members of staff or volunteers at partial 
care facilities, shelters, drop-in centres12 or child and youth care centres.13 The 
conclusion that a child has been sexually abused or deliberately neglected must 
be reported to the provincial department of social development, a designated 
child protection organisation or a police official.14 The Children’s Act further 
provides that any person who on reasonable grounds believes that a child is in 
need of care and protection may report that belief to the provincial department of 
social development or a police official.15  

A police official to whom such a report has been made or who becomes aware 
of a child in need of care and protection must ensure the safety and well-being of 
the child concerned if the child’s safety or well-being is at risk. He or she must 
also notify the provincial department of social development or a designated child 
protection organisation of the report and any steps that have been taken with 
regard to the child, within 24 hours.16  

The provincial department of social development or designated child protec-
tion organisation to whom these reports have been made must ensure the safety 
and well-being of the child concerned if the child’s safety or well-being is at risk. 
The department or organisation is obliged to make an initial assessment of the 
report. Unless the report is frivolous or obviously unfounded, the provincial 
department of social development or designated child protection organisation 
must investigate the truthfulness of the report. If the report is substantiated by 

________________________ 

 9 Section 42(1). On receipt of a notification in terms of subsec (1) the Director-General of 
Social Development or the designated officer may issue a warrant in the prescribed form 
and manner for the removal of the child concerned to a place of safety or a hospital  
(s 42(2)). 

 10 Child Care Act s 42(5). 
 11 Child Care Act s 42(6). 
 12 “Drop-in centre” is defined in s 213(1) of the Children’s Act, as amended by s 10 of the 

Children’s Amendment Act, as a facility providing basic services aimed at meeting the 
emotional, physical and social development needs of vulnerable children. 

 13 Children’s Act s 110. 
 14 Children’s Act s 110(1). 
 15 Children’s Act s 110(2). 
 16 Children’s Act s 110(4). 
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such investigation, the department or organisation must, without delay, initiate 
proceedings in terms of the Children’s Act for the protection of the child, and 
submit the prescribed particulars to the director-general for inclusion in Part A of 
the National Child Protection Register.17 

A designated child protection organisation to whom a report has been made in 
terms of these provisions have the further obligation to report the matter to the 
relevant provincial department of social development, which must monitor the 
progress of all matters reported to it.18 

The reporting provisions in the Children’s Act are welcomed as they are much 
wider than those in the Child Care Act. 

3 PRELIMINARY REMOVAL OF A CHILD PENDING THE 
CHILDREN’S COURT ENQUIRY 

3 1 Referral and removal by other courts: section 47 
In terms of the Children’s Act, any court19 to which it appears in the course of 
proceedings that a child involved in or affected by those proceedings is in need 
of care and protection must order that the question whether the child is in need of 
care and protection be referred to a designated social worker for investigation.20 
If the proceedings before the court were instituted in terms of certain Acts21 and 
the court is of the opinion that a child of any of the parties to the proceedings has 
been abused or neglected, the court may suspend the proceedings pending the 
social worker’s investigation.22 Further, the court issuing the abovementioned 
order may also order that the child be placed in temporary safe care if it appears 
to the court that this is necessary for the safety and well-being of the child.23 

At first glance this provision appears similar to s 11(1) of the Child Care Act. 
However, closer inspection reveals that it is quite different. The Child Care Act 
gives any court to which it appeared in the course of any proceedings before it 
that any child has no parent or guardian, or that it is in the interest of the safety 
and welfare of any child that he or she be taken to a place of safety, the discre-
tion to order that the child be taken to a place of safety and that the child be 
brought before a children’s court as soon as possible thereafter.24  

The provision of the Children’s Act is much wider and more specific, and is 
welcomed. A court to which it appears that a child affected by the proceedings is 
in need of care and protection as contemplated by s 150, is obliged to order an 
investigation by a social worker. Further, the court has a discretion to suspend 
________________________ 

 17 Children’s Act s 110(5). 
 18 Children’s Act s 110(6). 
 19 Any court, eg. a criminal or civil court, may direct that a child be sent to the children’s 

court even where the child is not an accused person or a party to a suit in the former court 
(Zaal “Children’s Courts: An Underrated Resource in a New Constitutional Era” in Robin-
son (ed) The Law of Children and Young Persons in South Africa (1997) 95 109–110). 

 20 Children’s Act s 47(1). 
 21 The Administration Amendment Act 9 of 1929, Matrimonial Affairs Act 37 of 1953, 

Divorce Act 70 of 1979, Domestic Violence Act, or Recognition of Customary Marriages 
Act 120 of 1998. 

 22 Children’s Act s 47(2). 
 23 Children’s Act s 47(3). 
 24 Child Care Act s 11(1). 
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certain proceedings (for example, divorce proceedings) if it is of the opinion that 
a child of any of the parties to the proceedings has been abused or neglected. 
Like the Child Care Act, the Children’s Act gives the court the discretion to 
order that the child be placed in temporary safe care if it appears to the court that 
this is necessary for the safety and well-being of the child.  

3 2 Removal by court order following information given on oath or  
affirmation: section 151 

In contrast to an emergency situation where there is immediate and serious 
danger of harm, less pressing situations may occur where it is clear that the 
child’s present circumstances are inappropriate. In these situations there is still 
time to obtain a prior order from the children’s court authorising the accommo-
dation of the child at a place of safety pending a children’s court inquiry. An 
example is when a police officer or social worker discovers a child living at 
premises where he or she has been abandoned or is neglected. If there is no 
reason to believe that the child is about to disappear, the proper procedure is to 
go before the local commissioner of child welfare to give information on oath 
that there are reasonable grounds for the child to be accommodated at a place of 
safety pending a children’s court inquiry.25  

The Children’s Act provides that, if on evidence given by any person on oath 
or affirmation, it appears to the presiding officer 26 that a child who resides in the 
area of the children’s court is in need of care and protection, the presiding officer 
must order that the question of whether the child is in need of care and protection 
be referred to a designated social worker for investigation in terms of s 155(2).27 
The presiding officer may also order that the child be placed in temporary safe 
care if it appears to the court that it is necessary for the safety and well-being of 
the child.28 The person who has removed a child must, without delay but within 
24 hours, inform the parent, guardian or care-giver of the child of the removal of 
the child if that person can readily be traced.29 This provision replaced s 11(2) of 
the Child Care Act. The subsection of the Children’s Act dealing with the presid-
ing officer’s discretion to order that the child be placed in temporary safe care if 
it appears that it is necessary for the safety and well-being of the child30 is 
similar to s 11(2) of the Child Care Act. Further, the Children’s Act expressly 
provides that the best interests of the child must be the determining factor in any 
decision whether a child in need of care and protection should be removed and 
placed in temporary safe care, and all relevant facts must be taken into account, 
including the safety and well-being of the child, which must be the first prior-
ity.31 This provision is welcomed. 
________________________ 

 25 Zaal and Matthias in Davel (ed) Introduction to Child Law 121. 
 26 A “presiding officer” is defined as a presiding officer of a children’s court designated in 

terms of s 42. Section 42(2) provides that every magistrate is a presiding officer of a chil-
dren’s court and every additional magistrate is an assistant presiding officer of a children’s 
court for the district of which he or she is magistrate, additional magistrate or assistant 
magistrate. 

 27 Children’s Act s 151(1). 
 28 Children’s Act s 151(2). 
 29 Children’s Act s 151(7). 
 30 Children’s Act s 151(2). 
 31 Children’s Act s 157(8). See also Children’s Act ss 7 and 9, and the Constitution s 28(2). 
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3 3 Removal without a court order: section 152 
This is the so-called emergency removal. The immediate removal of a child can 
only be justified in an emergency where there is reason to believe that the child 
is in imminent danger of serious harm. An example is when a child is discovered 
in a situation where his or her parent was intoxicated and determined to assault 
the child.32  

The Children’s Act provides that a designated social worker33 or police offi-
cial may remove a child and place the child in temporary safe care without a 
court order if there are reasonable grounds for believing that the child is in need 
of care and protection, needs immediate emergency protection, that the delay in 
obtaining a court order for the removal of the child and placing the child in 
temporary safe care may jeopardise the child’s safety and well-being, and that 
the removal of the child from his or her home environment is the best way to 
secure the child’s safety and well-being.34 

The person who undertook an emergency removal must inform the following 
persons or departments of the removal:35 first, if that person can readily be 
traced, the parent, guardian or care-giver of the child must be informed without 
delay, but within 24 hours of the removal or the child. Secondly, the clerk of the 
children’s court must be informed no later than the next court day. Thirdly, the 
matter must be reported to the relevant provincial department of social develop-
ment. If the emergency removal was undertaken by a police official, he or she 
must also refer the matter to a designated social worker for investigation. 

The Children’s Act also expressly provides that the best interests of the child 
must be the determining factor in deciding whether the child should be removed.36 

If the child’s present living conditions seem adequate and there is no danger in 
allowing the child to remain where he or she is until a children’s court inquiry 
has established whether the child should be removed into alternative care, the 
above procedure should not be followed.37 The correct procedure is to inform the 
local children’s court magistrate of the matter. The magistrate must order a social 
worker to investigate the matter without removing the child.38 

Section 152(1) of the Children’s Act is similar to s 12(1) of the Child Care 
Act, but is much wider and more detailed. Section 152(1) may present some 
problems for police officials and social workers. The requirement that a social 
worker or police official must have reasonable grounds for believing that the 
child is in need of care and protection (and needs immediate emergency protec-
tion, that the delay in obtaining a court order for the removal of the child and 
placing the child in temporary safe care may jeopardise the child’s safety and 
well-being, and that the removal of the child from his or her home environment 
is the best way to secure the child’s safety and well-being) implies that facts 
________________________ 

 32 Zaal and Matthias in Davel (ed) Introduction to Child Law 120. 
 33 A designated social worker is defined as a social worker in the service of the Department 

of Social Development or a provincial department of social development, a designated 
child protection organisation, or a municipality (Children’s Act s 1). 

 34 Children’s Act s 152(1). 
 35 Children’s Act s 152(2) and (3). 
 36 Children’s Act s 152(4). See also Children’s Act ss 7 and 9, and the Constitution s 28(2) in 

this regard. 
 37 Zaal and Matthias in Davel (ed) Introduction to Child Law 121. 
 38 In terms of s 151(1).  
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leading to a certain conviction or belief in the mind of the social worker that the 
child is a child referred to in s 150(1) must be present. In addition, the social 
worker has to form the belief that the child needs immediate emergency protec-
tion, that the delay in obtaining a court order for the removal of the child and 
placing the child in temporary safe care may jeopardise the child’s safety and 
well-being, and that the removal of the child from his or her home environment 
is the best way to secure the child’s safety and well-being. The decision of the 
social worker who undertakes an emergency removal will later be tested against 
an objective standard. Mere bona fides in the form of a genuine desire to rescue a 
child from what is perceived to be a pending disaster situation will not be suffi-
cient in the absence of a reasonable conviction or belief.39 Further, the Children’s 
Act imposes severe sanctions for “misuse” of this authority.40  

Although it could be argued that this provision is in accordance with the prin-
ciple that children should be removed from their family environment only as a 
matter of last resort,41 it could prevent social workers and police officials from 
removing children who are in danger, with dire consequences. I agree with Zaal, 
who calls on the legislature to reconsider this “draconian” provision.42 

3 4 Removal of other children in need of care and protection: section 154 
If there are reasonable grounds for believing that a child at the same place or on 
the same premises as a child placed in temporary safe care in terms of s 47 
(referral and removal by other courts), s 151 (removal by court order following 
information given on oath or affirmation) or s 152 (removal without court order) 
is in need of care and protection, this other child may be referred to a designated 
social worker for investigation. This referral may be done by the person in whose 
care the child has been placed in temporary safe care or by the provincial head of 
social development.43 The Child Care Act did not contain a similar provision. 

4 THE ROLE OF SOCIAL WORKERS IN A CHILDREN’S COURT 
INQUIRY 

The main evidence furnished to the children’s court at the inquiry into the cir-
cumstances of the child and whether he or she is in need of alternative care is 
presented in the form of a compulsory investigative report drawn up by the social 
worker.44  

The Children’s Act provides that the social worker investigating the matter 
must compile a report within 90 days.45 The draft social development regulations 
contain detailed guidelines on the content of the social worker’s report. The 
________________________ 

 39 Zaal “Child removal procedures under the Child Care Act: some new dangers to contend 
with” 1988 SALJ 233 and Robinson “Artikel 12(1) van die Wet op Kindersorg en die 
posisie van die maatskaplike werker” 1992 THRHR 74–76. 

 40 Children’s Act s 152(5)–(7). 
 41 Draft United Nations Guidelines for the Appropriate Use and Conditions of Alternative 

Care for Children (2007) clause 13. 
 42 Zaal “Imperiling children and social workers? Preliminary care removals under the 

Children’s Act 38/2005” 2008 The Social Work Practitioner-Researcher 295–299. 
 43 Children’s Act s 154. 
 44 Children’s Act s 152(2). 
 45 Children’s Act s 155(2). 
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report must, for example, indicate the child’s developmental and therapeutic needs 
and present “a documented permanency plan” with proposals for the child’s 
future care situation.46 

If the social worker finds that the child is not in need of care and protection, 
reasons must be provided in the report and the report must be submitted to the 
children’s court for review.47 Where necessary, the social worker’s report must 
indicate the measures recommended for assisting the family, including counsel-
ling, mediation, prevention and early intervention services, family reconstruction 
and rehabilitation, behaviour modification, problem-solving and referral to other 
suitably qualified persons or institutions.48  

It is only once the social worker finds the child to be in need of care and pro-
tection that the child must be brought before the children’s court.49 This is not 
necessarily the first time that the case is before the court. In practice, if a child 
has already been removed into temporary safe care, a preliminary enquiry is 
usually held before the main enquiry takes place. This preliminary enquiry is 
often called the “opening” of the case and takes the form of a brief initial appear-
ance.50 During this enquiry, it is determined whether the child should already 
have been removed, and if so, whether the temporary arrangements for the 
child’s accommodation and contact with family members are appropriate. After 
reviewing the reasons for the preliminary removal of the child, the children’s 
court should either confirm the removal or set it aside.51 

Undue delay in finalising the care inquiry is likely to be psychologically de-
structive to the child and possibly to other members of his or her family.52 
Although the Children’s Act (like the Child Care Act) limits adjournments to a 
maximum of fourteen days once an inquiry has been opened, no deadline is set 
for the starting date of the inquiry once a case has been opened, apart from the 
provision that the social worker must compile a report within 90 days. If the draft 
justice regulations are accepted, they could bring some relief in this matter. 
Regulation 7(1) provides that if a presiding officer decides that a matter should 
be referred to court, or if a matter was referred back to a court by a facilitator of 
a family group conference or a chairperson of a lay forum, the presiding officer 
must assign a date for the matter to be heard in court. This date must be within 
30 days after the presiding officer has decided that the matter must be heard in 
court or after the matter was referred back to court by a facilitator of a family 
group conference or a chairperson of a lay forum. 

________________________ 

 46 Regulation 61. 
 47 Children’s Act s 155(4)(a). 
 48 Children’s Act s 155(4)(b). 
 49 Children’s Act s 155(5). 
 50 Matthias and Zaal “Can We Build Up a Better Children’s Court? Some Recommendations 

for Improving the Processing of Child-Removal Cases” in Keightley (ed) Children’s Rights 
(1996) 53–54; Zaal in Robinson (ed) The Law of Children and Young Persons 609; Zaal 
and Skelton “Providing effective representation for children in a new constitutional era: 
lawyers in the criminal and children’s courts” 1998 SAJHR 553. 

 51 Regulation 9(2); draft social development reg 59. 
 52 Matthias and Zaal in Keightley (ed) Children’s Rights 54–56; Zaal and Skelton 1998 

SAJHR 553. 
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Research undertaken by Matthias and Zaal indicates that the absence of a 

deadline has resulted in considerable variations in the periods allowed by com-
missioners for case preparation under the Child Care Act.53 The flexibility 
allowed for by the absence of a statutory deadline for the start of the inquiry is 
sometimes necessary. Longer delays may be necessitated by a number of factors, 
for example, the need to find a suitable foster parent, or having to obtain a 
supplementary social worker’s report from a distant rural area.54 It should also be 
borne in mind that the interim period between the opening and finalisation of the 
children’s court inquiry is used by conscientious social workers not only to 
report on the circumstances of the child, but also to engage in “reconstruction 
services” with the parents or guardian and the child in the hope of being able to 
recommend the happiest solution of all, namely returning the child to his or her 
family. It is clear that great skill is often required of the children’s court officials 
to balance due-process and welfare considerations.55  

5 PREVENTION PROGRAMMES, EARLY INTERVENTION 
PROGRAMMES, AND FAMILY PRESERVATION PROGRAMMES 

One of the most prominent features of the Children’s Act is the creation of a 
legislative framework to provide for prevention and early intervention pro-
grammes. Before making an order concerning the temporary or permanent 
removal of a child from his or her family environment, a children’s court may 
order early intervention programmes or a prescribed family preservation pro-
gramme for a specified period not exceeding six months. When a case resumes 
after the expiry of the specified period, a designated social worker’s report 
setting out progress with early intervention services must be submitted to the 
court. After considering the report, the court may decide whether the child 
should be removed, or it may order the continuation of the early intervention 
services for a further specified period not exceeding six months. This section 
does not apply where the safety or well-being of the child is seriously and 
imminently at risk.56 

Prevention programmes are programmes designed to serve the purposes men-
tioned in s 144 (see below) and are provided to families with children in order to 
strengthen and build their capacity and self-reliance to address problems that 
may or are bound to occur in the family environment which, if not attended to, 
may lead to statutory intervention.57 Early intervention programmes are social 
development services which are designed to serve the purposes mentioned in 
s 144 (see below) and are provided to families where children are identified as 
being vulnerable to or at risk of harm or removal into alternative care.58  

Prevention programmes are thus aimed at the general population and have the 
purpose of preventing abuse and neglect, while early intervention programmes 
are aimed at preventing the removal of children from their families, preventing 
________________________ 

 53 Research undertaken by Matthias and Zaal (Matthias and Zaal in Keightley (ed) Children’s 
Rights 54) shows that the time period between the opening and the finalisation of the in-
quiry stretches from about eight to 16 weeks. 

 54 Zaal and Matthias in Davel (ed) Introduction to Child Law 125. 
 55 Matthias and Zaal in Keightley (ed) Children’s Rights 55. 
 56 Children’s Act s 148. 
 57 Children’s Amendment Act s 7, which inserts s 143(1) into the Children’s Act. 
 58 Children’s Amendment Act s 7, which inserts s 143(2) into the Children’s Act. 
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repeated family problems, preventing children from becoming part of the child 
care, youth care and juvenile justice systems, etc. 

Prevention and early intervention programmes must focus on:59 
(a) preserving a child’s family structure; 
(b) developing appropriate parenting skills and the capacity of parents and care-

givers to safeguard the well-being and best interests of their children, in-
cluding the promotion of positive, non-violent forms of discipline; 

(c) developing appropriate parenting skills and the capacity of parents and care-
givers to safeguard the well-being and best interests of children with dis-
abilities and chronic illnesses; 

(d) promoting appropriate interpersonal relationships within the family; 
(e) providing psychological, rehabilitation and therapeutic programmes for 

children; 
(f) preventing the neglect, exploitation, abuse or inadequate supervision of 

children and other failures in the family environment to meet children’s 
needs; 

(g) preventing the recurrence of problems in the family environment that may 
harm children or adversely affect their development; 

(h) diverting children away from the child and youth care system and the 
criminal justice system; and 

(i) avoiding the removal of a child from the family environment. 
Prevention and early intervention programmes may also include assisting and 
empowering families to obtain the basic necessities of life, providing them with 
information to enable them to access services, supporting families with chroni-
cally or terminally ill family members, early childhood development, and promo-
tion of the well-being of children and the realisation of their full potential.60 
These services must involve and promote the participation of families, parents, 
care-givers and children in identifying and seeking solutions to their own prob-
lems.61 

The provision of prevention and early intervention programmes fulfils one of 
the objectives of the Children’s Act, namely to promote the preservation and 
strengthening of families.62 It also fits in with one of the general principles of the 
Children’s Act, namely that whenever a provision of the Act requires the best 
interests of the child standard to be applied, one of the factors to be taken into 
consideration is the need for the child to remain in the care of his or her parent, 
family and extended family, as well as the need for a child to be brought up 
within a stable family environment.63 It also corresponds with the basic underlying 
purpose of child care work which is to heal dysfunctional family relationships.  

Significantly, the Children’s Act gives children’s courts the discretion to order 
early intervention programmes before making an order concerning the tempo-
rary or permanent removal of a child from his or her family environment. It is 
________________________ 

 59 Children’s Amendment Act s 7, which inserts s 144(1) into the Children’s Act. 
 60 Children’s Amendment Act s 7, which inserts s 144(2) into the Children’s Act. 
 61 Children’s Amendment Act s 7, which inserts s 144(3) into the Children’s Act. 
 62 Children’s Act s 2(a). 
 63 Children’s Act s 7(1). 



44 2009 (2) SPECULUM JURIS

 
thus possible to make this order before the child is temporarily removed pending 
a children’s court enquiry. Such an order can also be made before the children’s 
court makes its permanent finding that the child should be removed from the 
family environment or placed in alternative care.  

Further, it is expressly provided that one of the orders the children’s court may 
make after finding that a child is in need of care and protection is an order 
referred to in s 46.64 Section 46 provides that a children’s court may make an order 
subjecting the child, a parent or care-giver of the child or any person holding 
parental responsibilities and rights in respect of that child to early intervention 
services, a family preservation programme, or both.65 It thus seems that the 
children’s court has the discretion to order these programmes at any stage during 
the children’s court process. This wide, unfettered discretion is welcomed. 

6 ALTERNATIVE DISPUTE RESOLUTION 
One of the innovations of the Children’s Act is that a children’s court may, 
before it decides a matter, order a lay forum hearing in an attempt to settle the 
matter out of court. The lay forum may include mediation by a Family Advocate, 
social worker, social service professional66 or other suitably qualified person, a 
family group conference contemplated in s 70, or mediation as contemplated in 
s 71. Before ordering a lay forum hearing, the children’s court must take into 
account all relevant factors, including the vulnerability of the child, the ability of 
the child to participate in the proceedings, the power relationships within the 
family and the nature of any allegations made by parties in the matter.67 

Further, if a matter brought or referred to a children’s court is contested, the 
court has the authority to order a pre-hearing conference in order to mediate 
between the parties, settle disputes between the parties to the extent possible and 
define the issues to be heard by the court. However, pre-hearing conferences 
may not be held in the event of a matter involving the alleged abuse or sexual 
abuse of a child. The child involved in the matter may attend and may participate 
in the conference unless the children’s court decides otherwise.68  

The Children’s Act further gives the children’s court the authority in a matter 
brought or referred to it to cause a family group conference to be set up with the 
parties involved, including any other family members of the child, in order to 
find solutions for any problem involving the child. The children’s court must 
appoint a suitably qualified person or organisation to facilitate at the family 
group conference, must ensure that a record is kept of any agreement or settle-
ment reached between the parties, and must consider the report on the conference 
when the matter is heard.69  

________________________ 

 64 See also part 8 below. 
 65 Children’s Act s 46(1)(g). 
 66 The term “social service professional” includes a probation officer, development worker, 

child and youth care worker, youth worker, social auxiliary worker and social security 
worker who is registered as such in terms of the Social Service Professions Act 110 of 
1978 (Children’s Act s 1). 

 67 Children’s Act s 49. 
 68 Children’s Act s 69. 
 69 Children’s Act s 70. 
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The children’s court may also refer a matter brought or referred to it (exclud-

ing a matter involving the alleged abuse or sexual abuse of a child) to any appro-
priate lay forum, including a traditional authority, for an attempt to settle the 
matter by way of mediation out of court.70 The draft justice regulations provide 
guidelines for lay forum hearings, family group conferences and lay forums.71 

It should be noted that the discretion to refer a matter for alternative dispute 
resolution is not limited to care and protection matters. As these measures will 
solve or reduce disputes in a non-adversarial setting, they are welcomed.72 

7 THE INQUIRY BY THE CHILDREN’S COURT 

7 1 Bringing a child before the children’s court 
The children’s court must decide the question of whether a child who was the 
subject of proceedings in terms of s 47 (referral and removal by other courts), 
s 151 (removal by court order following information given on oath or affirma-
tion) or s 152 (removal without court order) is in need of care and protection.73 

7 2 Children in need of care and protection 
If the court finds that the child is in need of care and protection it may make an 
appropriate order.74 A child is in need of care and protection if the child:75 
(a) has been abandoned or orphaned and is without any visible means of 

support;  
(b) displays behaviour which cannot be controlled by the parent or care-giver;  
(c) lives or works on the streets or begs for a living;  
(d) is addicted to a dependence-producing substance and is without any support 

to obtain treatment for such dependency;  
(e) has been exploited or lives in circumstances that expose the child to exploi-

tation;  
(f) lives in or is exposed to circumstances which may seriously harm that 

child’s physical, mental or social well-being;  
(g) may be at risk if returned to the custody of the parent, guardian or care-

giver of the child as there is reason to believe that he or she will live in or be 
exposed to circumstances which may seriously harm the physical, mental or 
social well-being of the child;  

(h) is in a state of physical or mental neglect; or  
(i) is being maltreated, abused, deliberately neglected or degraded by a parent, 

a care-giver, a person who has parental responsibilities and rights or a fam-
ily member of the child or by a person under whose control the child is. 

________________________ 

 70 Children’s Act s 71. 
 71 Regulations 12–14. 
 72 In this regard, see in general Kruger Judicial Interference with Parental Authority: A 

Comparative Analysis of Child Protection Measures (LLD thesis, Unisa, 2003) chs 5, 6, 7 
and 10. 

 73 Children’s Act s 155(1). 
 74 Children’s Act s 156(1). 
 75 Children’s Act s 150(1). 
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These child-centred, non-punitive criteria are welcomed. It is commendable that 
the legislature did not revert to criteria worded as defects or faults in a parent, 
guardian or custodian as was the position in terms of the Child Care Act prior to 
its amendment by the Child Care Amendment Act.76 Criteria based on parental 
fault also formed part of the draft Children’s Bill proposed by the South African 
Law Reform Commission.77 Thankfully, these criteria did not make it into the 
Children’s Act. Criteria based on parental fault or inadequacy could be unfair to 
care-givers and could also jeopardise attempts to re-unite the family as they may 
stigmatise care-givers.78  

The Child Care Act makes it possible to find a child to be in need of care 
purely because he or she is “without visible means of support”.79 In terms of the 
Children’s Act, one of the criteria for finding a child to be in need of care and 
protection is that the child has been abandoned or orphaned and is without 
visible means of support. It will thus no longer be possible to find a child in need 
of care and protection solely because he or she is without visible means of support. 
In addition, it will have to be proven that the child has been abandoned or or-
phaned. This provision is in line with the Draft UN Guidelines for the Appropri-
ate Use and Conditions of Alternative Care for Children,80 which provide that 
financial and material poverty alone should never be a justification for the 
removal of the child from parental care. Given the degree of poverty in South 
Africa at present, and the fact that many parents are not to blame for their pov-
erty, this provision is welcomed.81 

8 POWERS OF CHILDREN’S COURTS AFTER FINDING A CHILD 
TO BE IN NEED OF CARE AND PROTECTION 

8 1 Introduction 
In terms of the Child Care Act, the powers of a children’s court that has found a 
child to be in need of care are rather limited. First of all, the court may order that 
the child be returned to or remain in the custody of his or her parents (or, if the 
parents live apart or are divorced, the parent designated by the court) or guardian 
or the person in whose custody the child was immediately before the com-
mencement of the proceedings. The child is so returned under the supervision of 
a social worker on condition that the child or his or her parent or guardian or 
custodian complies with the prescribed requirements determined by the court.82 
The commissioner may inter alia require the parents to attend therapeutic coun-
selling sessions or to attend and complete a parenting-skills programme designed 
________________________ 

 76 Act 96 of 1996. 
 77 Clause 166(a). 
 78 For further criticism of this approach, see Barlow “Child Care Bill – best interests of the 

child?” 1982 De Rebus 339; Zaal 1988 SALJ 224; Robinson 1992 THRHR 74 and Sloth-
Nielsen and Van Heerden 1996 SAJHR 247. 

 79 Child Care Act s 14(4). 
 80 Clause 14. 
 81 Zaal and Matthias in Davel (ed) Introduction to Child Law 127. 
 82 If, in the opinion of the social worker, any of these requirements are not being complied 

with, he or she may bring the child before the children’s court of the district in which the 
child resides. The children’s court must then hold an inquiry in terms of s 13(3), after 
which it may vary the order or make a new order under s 15(1) (Child Care Act s 15(2)). 
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to educate them in the parenting needs of the child.83 In laying down require-
ments the court should take into account the community in which the family 
lives and should not merely consider the particular child’s family in isolation.84 

Further, the court may order that the child be placed in foster care, a children’s 
home85 or a school of industries.86 In accordance with one of the general princi-
ples of the Children’s Act, namely that whenever a provision of the Act requires 
the best interests of the child standard to be applied one of the factors to be taken 
into consideration is the need for the child to remain in the care of his or her 
parent, family and extended family as well as the child’s need to be brought up 
within a stable family environment,87 the Children’s Act considerably expands 
the possible orders that a children’s court may make when a child is found to be 
in need of care and protection. In terms of the Children’s Act, the children’s 
court that has found that a child is in need of care and protection may make any 
order which is in the best interests of the child, which may include, first of all, an 
order referred to in s 46.88 Section 46 is included in chapter 6 of the Children’s 
Act which deals with the establishment, status and jurisdiction of children’s 
courts. It deals with all the possible orders a children’s court may make and is 
thus not restricted to orders following a finding that a child is in need of care and 
protection. The orders a children’s court may make in terms of ss 46 and 156 
will be dealt with below. 

It is clear from the Children’s Act that the order of the children’s court should 
be aimed at securing stability in the child’s life.89 It is expressly provided that a 
children’s court may issue an order placing a child in the care of a child and 
youth care centre only if another option is not appropriate.90 It is further provided 
that before a children’s court gives an order for the removal of a child from the 
care of the child’s parent or care-giver, the court must obtain and consider a 
report by a social worker on the conditions of the child’s life, which must include 
an assessment of the developmental, therapeutic and other needs of the child, 
details of family preservation services that have been considered or attempted, 
and a documented permanency plan taking into account the child’s age and 
developmental needs aimed at achieving stability in the child’s life. The court 
must also consider the best way of securing stability in the child’s life. The 
________________________ 

 83 These requirements are set out in wide terms in reg 13(1) of the Child Care Regulations 
1986 (promulgated in terms of s 60 of the Child Care Act (GN 2612 of 12-12-1986 as 
amended by GN 416 of 31-03-1998, GN 65 of 11-01-1999 and GN 119 of 03-02-1999)). 

 84 Zaal and Matthias in Davel (ed) Introduction to Child Law 127. 
 85 Removal of children from their present living environment should always be treated as a 

measure of last resort. The principles of minimum state intervention and maximum contact 
for the child with his or her family are supported by art 9 of the United Nations Convention 
on the Rights of the Child to which South Africa is a signatory (Zaal and Matthias in Davel 
(ed) Introduction to Child Law 129; Zaal and Skelton 1998 SAJHR 545 fn 20). In terms of 
best social work practice, where a child is at risk of harm, a preferable first step would be 
to apply early intervention services. 

 86 The argument that removal of children from their present living environment should 
always be treated as a measure of last resort is especially relevant when the option of send-
ing the child to a school of industries is being considered. 

 87 Children’s Act s 7. 
 88 Children’s Act s 156. 
 89 Children’s Act s 157. 
 90 Children’s Act s 158(1). 
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following options should be considered as ways of securing stability in the 
child’s life:91 
(a) whether such stability could be achieved by leaving the child in the care of 

the parent or care-giver under the supervision of a social worker (provided 
that the child’s safety and well-being must receive first priority); 

(b) placing the child in alternative care for a short period to allow for the 
reunification of the child and the parent or care-giver with the assistance of 
a social worker; 

(c) placing the child in alternative care with or without terminating parental 
responsibilities and rights of the parent or care-giver; 

(d) making the child available for adoption; or 
(e) issuing instructions regarding the evaluation of progress made with the 

implementation of the permanency plan at specified intervals. 
In terms of the Children’s Act, an order made by a children’s court in terms of 
s 156 lapses on expiry of two years from the date the order was made, or after 
such shorter period for which the order was made. A children’s court may extend 
an order for a period of not more than two years at a time. No order referred to 
under this provision extends beyond the date on which the relevant child reaches 
the age of 18 years.92 

8 2 Possible orders when a child is found to be in need of care and  
protection 

8 2 1  Placements in the care of a parent or care-giver 
This is the least intrusive order the children’s court may make because it pro-
vides for supplementary rather than alternative care.93 The Children’s Act allows 
the court to order that the child be returned to the care of the parent or care-giver 
with no prescribed conditions if it is found that that person is suitable to provide 
for the safety and well-being of the child.94 In certain circumstances the court 
may attach conditions to a placement like this. The court may, for example, order 
that the parent or care-giver must make arrangements for the child to be taken 
care of in a partial care facility if the court finds that the child became in need of 
care and protection because the parent or care-giver lacked the time to care for 
the child.95 

Partial care is a new concept in South African child care legislation. Partial 
care facilities typically include crèches, day-care centres and after-school facili-
ties. Partial care will specifically be indicated in those cases where children are 
in need of care and protection because of the employment obligations of the 
parent. In partial care facilities, children are taken care of for part of the day or 
night.96 

________________________ 

 91 Children’s Act s 157(1)(a) and (b). 
 92 Children’s Act s 159. 
 93 Matthias and Zaal in Davel and Skelton (eds) Commentary on the Children’s Act 9-23. 
 94 Children’s Act s 156(1)(b) and (c). 
 95 Children’s Act ss 46(1)(d) and 156(1)(d). 
 96 Children’s Amendment Act s 4, which inserts s 76 into the Children’s Act. Also see 

Matthias and Zaal in Davel and Skelton (eds) Commentary on the Children’s Act 9-23. 
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The children’s court further has the discretion to order that, rather than remov-

ing the child from the family home, a person who has committed domestic 
violence must be removed. The court may also order that the alleged offender 
may only enter the home or have contact with the child “upon such conditions as 
would ensure that the best interests of the child are served”.97 This is another 
provision that could help to achieve the goal of keeping the child at home. 

8 2 2  Placements in alternative care 
If a child has no parent or care-giver, or if the parent or care-giver is found to be 
unable or unsuitable to care for the child, the child may be placed in foster care, 
cluster foster care, temporary safe care in preparation for adoption, or shared 
care.98 

Foster care is the preferred form of substitute care for children who cannot 
remain with their biological families and who are not available for adoption.99 
The foster family temporarily acts as substitute parents for the child. In return, 
they receive a monthly foster care grant from the state. Increasing numbers of 
children in need of alternative care, coupled with an increase in the number of 
children being orphaned as a result of the HIV/Aids pandemic, place a heavy 
burden on the current foster care system. In addition, many families choose not 
to adopt children due to the fact that there is no state adoption grant. In view of 
the abovementioned factors, the concepts of cluster foster care and shared care 
are welcomed as innovative measures intended to alleviate the pressure on the 
foster care system by recruiting volunteers to care for children in their own com-
munities.100  

A cluster foster care scheme is a scheme operated by a social, religious or 
other non-governmental organisation or a group of individuals. Such organisa-
tion or individuals act as care-givers of children in foster care under the supervi-
sion of a social worker.101 Children are not placed with individual foster parents, 
but rather with a group of persons or an organisation. An example is when a church 
takes responsibility for the care of certain children in the community. Cluster foster 
care enables care-givers to foster more children than is possible with individual 
foster placements.102 

The children’s court has the authority to order that a child found to be in need 
of care and protection be placed in temporary safe care pending adoption.103 This 
would be a suitable option if the child is found to be in need of care and protec-
tion and suitable care-givers are not available but suitable prospective adoptive 
parents are available.104  
________________________ 

 97 Children’s Act s 153(5)–(6). 
 98 Children’s Act s 156(1)(e). 
 99 South African Law Commission The Review of the Child Care Act 74 of 1983 Discussion 

Paper 103, Project 110 (2002) 713. 
 100 Matthias and Zaal in Davel and Skelton (eds) Commentary on the Children’s Act 9-24. 
 101 Children’s Amendment Act s 3, which inserts the definition of “cluster foster care” into 

s 1 of the Children’s Act. 
 102 Matthias and Zaal in Davel and Skelton (eds) Commentary on the Children’s Act  

9-24 – 9-25. 
 103 Children’s Act s 156(e)(iii). 
 104 Matthias and Zaal in Davel and Skelton (eds) Commentary on the Children’s Act 9-25. 
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Another order that may be made by the children’s court is an order for shared 

care. With this type of care, responsibility for the care of a child shifts between 
different care-givers or centres.105 An example would be to place a child in a 
child and youth care centre during the week and with grandparents or other 
family members during weekends. 

8 2 3  Placement in child and youth care centres 
A child may be placed in a child and youth care centre only if no other appropri-
ate option exists.106 A court that places a child in a child and youth care centre 
must determine the residential programme best suited for the child and order that 
the child be placed in a centre offering the particular residential care pro-
gramme.107 

The provincial head of social development has the duty to ensure that the child 
is placed in a child and youth care centre which offers the residential care pro-
gramme ordered by the court, taking into account the child’s developmental, 
therapeutic, educational and other needs, the permanency plan for the child, any 
other instructions by the court, the distance of the centre from the child’s com-
munity or family and any other relevant factor.108 

Inevitably, there will be children in the child and youth care system who have 
such severe behavioural problems that they pose a danger to themselves and 
society. In terms of the Children’s Act, these children may be placed in a secure 
care programme.109 Children may be placed in a secure care programme if the 
court finds that the parent or care-giver cannot control the child or that the child 
displays criminal behaviour.110 It is unfortunate that the first criterion refers to 
the inadequacy of the parent. This is the incorrect focus. The focus should have 
been on the child – is the child in need of secure care because he or she is a 
danger to himself or herself or others? 

8 2 4  Placement or treatment of children with special needs 
If the children’s court finds that the child has a physical or mental disability or 
chronic illness and that it is in the best interest of the child to be cared for in such 
facility, it may order that the child be placed in a facility for the care of children 
with disabilities or chronic illnesses.111  

The children’s court may further order that a child receive appropriate treat-
ment or attendance (if necessary at state expense) if it finds that the child is in 
need of medical, psychological or other treatment or attendance.112 This discre-
tion is, of course, not limited to children who have been removed and placed in 
________________________ 

 105 Children’s Act s 156(1)(e)(iv). 
 106 Children’s Act s 158(1). 
 107 Children’s Act s 158(2). 
 108 Children’s Act s 158(3). 
 109 Children’s Act s 156(1)(h) read with s 158(3)(e). The Children’s Amendment Act s 3 

inserts the definition of “secure care” into s 1 of the Children’s Act. It defines “secure 
care” as the physical containment in a safe and healthy environment of children with be-
havioural and emotional difficulties and children in conflict with the law. 

 110 Children’s Act s 156(1)(h). 
 111 Children’s Act s 156(1)(g). 
 112 Children’s Act s 156(1)(i). 
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alternative care. It could just as well be ordered where the child is placed in the 
care of a parent or other care-giver. 

Lastly, the children’s court may order that the child be admitted to an appro-
priate facility as an inpatient or outpatient if it finds that the child is in need of 
treatment for addiction to a dependence-producing substance.113 As such a child 
may be admitted as an outpatient, this discretion is not limited to children who 
have been removed and placed in alternative care. This order may also be made 
where the child is placed in the care of a parent or other care-giver. 

8 2 5  Placement in child-headed households 
The children’s court has the authority to order that a child who lives in a child-
headed household should remain in that household subject to s 137.114 In these 
households no adult family member is available to care for the children. The 
provincial head of social development is empowered to recognise a household as 
a child-headed household if the parent, guardian or care-giver of the household is 
terminally ill, has died or has abandoned the children in the household, no adult 
care-giver is available to care for the children, a child over the age of 16 years 
has assumed the role of care-giver in respect of the children in the household, 
and it is in the best interests of the children in the household.115 Child-headed 
households must function under the general supervision of an adult person 
designated by the children’s court, or an organ of state or non-governmental 
organisation determined by the provincial head of social development.116 The 
child heading the household or the adult supervisor may collect and administer 
any social grant in terms of the Social Assistance Act117 or another grant to 
which the household is entitled.118 The draft social development regulations 
contain a detailed list of duties to be fulfilled by the adult supervisor.119 The 
provisions relating to child-headed households are an innovative way to prevent 
removal of children from their homes. 

8 2 6  Other orders 
The Children’s Act provides for certain orders that are not necessarily limited to 
a particular form of placement. They include a supervision order, an order for 
early intervention services, a family preservation programme, or both, and a 
contribution order. 

A children’s court may make a supervision order placing the child, or the par-
ent or care-giver, or both, under the supervision of a social worker or other 
person designated by the court.120 

The court may further make an order subjecting the child, parent, care-giver or 
person holding parental responsibilities and rights in respect of the child to early 
intervention services, a family preservation programme, or both.121 
________________________ 

 113 Children’s Act s 156(1)(j). 
 114 Children’s Amendment Act s 9, which inserts s 156(1)(f) into the Children’s Act. 
 115 Children’s Amendment Act s 5, which inserts s 137 into the Children’s Act. 
 116 Children’s Act s 137(2). 
 117 Act 13 of 2004. 
 118 Children’s Act s 137(5)(a). 
 119 Regulation 56. 
 120 Children’s Act s 46(1)(f). 
 121 Children’s Act s 46(1)(g). See part 5 above in this regard. 
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The children’s court may also make an order interdicting a person from mal-

treating, abusing, neglecting or degrading the child or having contact with the 
child. This order may be made if the court finds that the child has been or is 
being maltreated, abused, neglected or degraded by that person, the relationship 
between the child and that person is detrimental to the well-being or safety of the 
child, or the child is exposed to a substantial risk of imminent harm.122 This 
discretion is not limited to in-home placements, but it will definitely assist in 
achieving the goal of keeping the child at home in certain circumstances. 

9 CONCLUSION 
The Children’s Act represents a brave attempt to bring the law relating to chil-
dren in need of care and protection in South Africa in line with constitutional and 
international law principles. The following principles deserve specific mention: 
the Constitution provides that every child has the right to family care or parental 
care or to appropriate alternative care when removed from the family environ-
ment.123 Children further have the right to be protected from maltreatment, 
neglect, abuse or degradation,124 and their best interests are of paramount impor-
tance in every matter concerning them.125  

The United Nations Convention on the Rights of the Child 1989, to which 
South Africa is a signatory, places an obligation on state parties to ensure that 
children are not separated from their parents against their will, except when 
competent authorities determine that such separation is necessary for the best 
interests of the child, for example, in cases involving abuse or neglect of the 
child by the parents. This determination must be subject to judicial review and 
take place in accordance with applicable law and procedures.126 Article 3 of this 
Convention provides that in all actions concerning children, whether undertaken 
by public or private social welfare institutions, courts of law, administrative 
authorities or legislative bodies, the best interests of the child must be the para-
mount consideration. 

The objects of the Children’s Act, as well as some of the general and other 
principles in the Act, are also worth mentioning. Section 2 inter alia provides 
that the objects of the Children’s Act are to promote the preservation and 
strengthening of families and to give effect to certain constitutional rights of 
children. The following constitutional rights of children are specifically men-
tioned: the right to family care or parental care or to appropriate alternative care 
when removed from the family environment, the right to social services, protec-
tion from maltreatment, neglect, abuse or degradation, and the right that their 
best interests are of paramount importance in every matter concerning them. 
Another object of the Children’s Act is to give effect to South Africa’s obliga-
tions concerning the well-being of children in terms of international instruments.  

The Children’s Act provides that in all matters concerning the care, protection 
and well-being of a child, the standard that the best interests of the child are of 
paramount importance must be applied.127 It is further provided that whenever a 
________________________ 

 122 Children’s Act s 156(1)(k). 
 123 Section 28(1)(b). 
 124 Constitution s 29(1)(c). 
 125 Constitution s 28(2). 
 126 Article 9. 
 127 Children’s Act s 9. 



CHILDREN IN NEED OF CARE AND THE CHILDREN’S ACT 38 OF 2005 53

 
provision of the Children’s Act requires the best interests of the child standard to 
be applied, one of the factors to be taken into consideration is the child’s need to 
remain in the care of his or her parent, family and extended family and to main-
tain a connection with his or her family, extended family, culture or tradition.128 
Another factor for consideration is the child’s need to be brought up within a 
stable family environment and, where this is not possible, in an environment 
resembling a caring family environment as closely as possible.129  

The Children’s Act further expressly provides that a children’s court may is-
sue an order placing a child in the care of a child and youth care centre only if 
another option is not appropriate.130 This is in line with the principle that removal 
of a child from the care of the family should be seen as a measure of last resort 
and that it must be for the shortest possible duration.131 To illustrate the com-
mitment of the Children’s Act to the abovementioned principles, some of its 
provisions are emphasised. First of all, the provisions in the Act that the best 
interests of the child must be the determining factor in any decision whether a 
child in need of care and protection should be removed and placed in temporary 
safe care is a significant strength of the Act.132 

Secondly, the child-centred and non-punitive nature of the criteria for finding 
a child to be in need of care and protection represents a step ahead in legislation 
relating to children in need of care and protection.133 The fact that it is no longer 
necessary to stigmatise a parent in order to provide care and protection services 
will undoubtedly assist with family re-unification. 

Thirdly, the chapter on prevention and early intervention programmes, aimed 
at preventing abuse and neglect and removal of children from their family 
environment, represents an important tool to achieve the ideal of preserving and 
re-uniting the family unit.134 Further, the powers of the children’s court after 
finding a child to be in need of care and protection should be noted. The possi-
bilities for placement in the care of a parent or care-giver have been extended 
considerably. The possibility of a partial care order is of particular importance in 
this regard.135 Another unique way of preventing removal of children from their 
homes is placement in a child-headed household.136 The extended options for 
placement in alternative care, particularly cluster foster care and shared care, 
recognise the child’s need to grow up in an environment resembling a stable 
family environment as closely as possible.137 Even the provisions for placement 
in child and youth care centres are welcomed, as they allow for a certain degree 
of specialisation in that children can be placed in centres that offer residential 
programmes suited to their particular needs.138 
________________________ 

 128 Children’s Act s 7(1)(f). 
 129 Children’s Act s 7(1)(k). 
 130 Children’s Act s 158(1). 
 131 Draft UN Guidelines for the Appropriate Use and Conditions of Alternative Care for 

Children clause 13. 
 132 Children’s Act ss 152(4) and 157(8). See also Children’s Act ss 7 and 9, and the Constitu-

tion s 28(2). See further parts 3 2 and 3 3 above. 
 133 Children’s Act s 150. See further part 7 2 above. 
 134 See part 5 above. 
 135 See part 8 2 1 above. 
 136 See part 8 2 5 above. 
 137 See part 8 2 2 above. 
 138 See part 8 2 3 above. 
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1 INTRODUCTION 
The legislation which, at the time of writing, governs the child protection system 
in South Africa is the Child Care Act.1  # The long awaited Children’s Act2 (and 
Children’s Amendment Act),3 when eventually fully brought into operation, will 
replace this considerably outdated and largely deficient piece of legislation 
which has been amended on numerous occasions and has been the subject of 
many constitutional challenges.4 The issues that are dealt with in the Children’s 
Act and Amendment Act are far-reaching and visionary given the history of 
South Africa and the divergent treatment of its children pre-1994. The provisions 
of the Act and Amendment Act relate not only to child protection issues, but also 
to early childhood development; prevention and early intervention; family law 
issues such as parental responsibilities and rights; and on an increasingly global-
ised front, inter-country adoption and international child abduction.  

The new legislation seeks to give substance to the constitutional provisions 
aimed at protecting and promoting children’s rights. Accordingly, it has implica-
tions for constitutional legal theory. In particular these implications relate to 
balancing the different rights that children are entitled to and which at times can 
come into conflict with one another. Further, promoting a child’s rights would on 
occasion necessarily interfere with the exercise of a parent’s rights. These are 
some of the potential constitutional challenges that the provisions of the Chil-
dren’s Act could pose when applied to individual situations.  

One area in the Act that could crystallise the debates regarding the balancing 
and limitation of children’s rights is the removal of children from parental care. 
When children are removed from the care of their parent or guardian, the re-
moval is regarded as a means of ensuring that, as mandated by s 28(1)(d) of the 
________________________ 

 *  BA LLB LLM (UCT) PhD (UWC). 
 1 Act 74 of 1983. 
 # Editorial note: The Child Care Act was replaced on 01-04-2010 when the sections of the 

Children’s Act 38 of 2005 which did not come into operation on 01-07-2007 were brought 
into operation. The Children’s Amendment Act 41 of 2007 came into operation on the 
same date (Proclamations R12 and R13 in GG 33076 of 01-04-2010). 

 2 Act 38 of 2005. 
 3 Act 41 of 2007. 
 4 See, for instance, Fraser v Children’s Court Pretoria North 1997 2 SA 261 (CC) and 

Minister of Welfare and Population Development v Fitzpatrick 2000 3 SA 422 (CC). 
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Constitution, the child is protected from abuse or neglect. Yet, that very removal 
is a restriction (arguably justified) on the child’s right to parental care under 
s 28(1)(b) of the Constitution, and a restriction on the parent’s right (again 
justified) in terms of s 12 of the Constitution to privacy within the family. In the 
abstract, the balancing of these rights of the child is necessary, and the limitation 
of the child and parent’s rights is justified in order to protect children from abuse 
and neglect. Yet the balancing exercise is tricky and, if not properly done, could 
on the one hand violate the child’s right to parental care and the parent’s right to 
privacy and on the other hand, fail to sufficiently protect the child from abuse or 
neglect. The question, however, is whether the provisions of the Children’s Act, 
which provide the mechanisms to give effect to these rights and provide justifi-
able limitations to them, advance a sound, rights-based legal elaboration of these 
rights. 

1 1 The child protection system and removal of children 
The Child Care Act provides for what now must be considered a limited child 
protection system, not only in its scope and jurisdiction of the courts, but in the 
interventions available for the benefit of children in the disposition of cases. The 
Children’s Act caters for a far more comprehensive child protection system. It 
not only provides an over-arching framework for the reporting of abuse, investi-
gations, and informal as well as formal procedures for intervening if a child is in 
need of care and protection, but also applies to children at risk of being in need 
of care and protection and introduces new interventions such as early childhood 
development and prevention and early intervention. It also increases the jurisdic-
tion and powers of the children’s courts. The range of orders that these courts 
can now make affords an array of options to ensure that an individualised ap-
proach to children can be properly achieved through the most appropriate inter-
vention for a particular child.  

A critical component of the child protection system provided for in terms of 
the Child Care Act is bringing a child who is regarded as being in need of care 
before the children’s court for a formal determination. The relevant provisions 
are threefold: s 11 allows for a warrant to be issued to remove a child from the 
care of his or her parent or guardian and to take the child to a place of safety 
before bringing the child to the court.5 Section 12 relates to “urgent” removals of 
children, in terms of which a child may be removed from the care of his or her 
parent or guardian to a place of safety without a warrant on certain conditions.6 
________________________ 

 5 This provision allows for a court order to be issued to remove a child who either has no 
parent or guardian or where it is in the interests of the safety and welfare of that child, and 
to take the child to a place of safety before bringing the child to the court. Section 11(2) 
allows for the court to issue a warrant to a police official or social worker to remove the 
child for the same reasons, provided the court is furnished with a sworn statement setting 
out reasonable grounds for such removal. In the latter instance, the warrant authorises the 
police official or social worker to search for and remove the child from any house or prem-
ises, with the use of force if necessary. 

 6 In terms of s 12(1), any police official, social worker or authorised officer may remove a 
child to a place of safety without a warrant if they have reason to believe the child is a child 
in need of care and the delay in obtaining the warrant will be prejudicial to the safety and 
welfare of the child. Because of the drastic nature of this section, there are certain require-
ments that the police official, social worker or authorised officer must comply with. As far 

continued on next page 
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Finally, s 13(2) allows for a child thought to be in need of care to be brought 
before a children’s court by certain specified persons. These three procedures 
have been retained in the Children’s Act in ss 151, 152 and 68 respectively, 
although the contents have been reworked. 

The most invasive of these procedures is that which allows for the urgent or 
emergency removal of a child from the care of his or her parent, guardian or 
care-giver without a warrant. In its review of the Child Care Act, the South 
African Law Reform Commission noted that there was concern that the proce-
dure provided for in the Child Care Act was being abused.7 The Commission 
referred to the tendency of social workers in practice to use the procedure (com-
monly referred to as the “Form 4 procedure” due to Form 4 being the control 
document on which the removal was recorded) in all cases, even in non-
emergencies. In addition, the fact that some magistrates allowed the continued 
________________________ 

as the criteria for removal of the child is concerned, s 11 is far broader than s 12. The for-
mer allows for a warrant to be issued for the removal of a child on two grounds – the child 
has no parent or guardian or it is in the interests of the safety and welfare of the child. The 
latter allows for the removal of a child only if the child is a child referred to in s 14(4) of 
the Act and the delay in obtaining a warrant would be prejudicial to the safety and welfare 
of the child. This means that only children who are thought to be in need of care on the 
grounds listed in s 14(4) of the Act may be removed without a warrant, whereas a warrant 
could be issued for the removal of a child whose circumstances do not necessarily render 
him or her in need of care in terms of s 14(4). The wider scope of removal in terms of s 11 
makes sense as such removal would only occur after a court has reviewed the reasons for 
the removal and authorised the removal even if the child does not appear to be a child who 
is in need of care.  

 7 South African Law Reform Commission Review of the Child Care Act Discussion Paper 
103 Project 110 (2001). South Africa is not the only country that experiences wrongful 
removals of children. This issue has been highlighted in respect of various states in the 
United States of America and in Europe. See, for instance, Freeman “Lions among us: how 
our child protective agencies harm the children and destroy the families they aim to help” 
2006 Journal of Law and Family Studies 39 for a perspective on the removal of children in 
the State of Florida and D’Ambrosio “Advocating for comprehensive assessments in do-
mestic violence cases” 2008 Family Court Review 654 for a discussion on removal in do-
mestic violence matters in the United States. One of the most widely publicised cases of 
urgent removal of children involved the Fundamentalist Church of Jesus Christ of Latter 
Day Saints, situated at the Yearning for Zion Ranch in Eldorado, Texas. This matter con-
cerned the urgent removal of 468 children from their parents at the ranch on account of the 
concern of the Texas Department of Family Protective Services that the community had a 
culture of polygamy and of directing girls younger than 18 years to enter into spiritual un-
ions with older men and to have children. On appeal the children were returned to their 
parents. The Department applied to the Texas Supreme Court for a review of that decision, 
but the Texas Supreme Court held that the removal of the children was not warranted. See 
In re Department of Family and Protective Services, Realtor 255 S.W.3d 613; Tex. LEXIS 
510; 51 Tex. Sup. J. 967. For a discussion of the case see Richey “Child Protection in a 
Pluralist Society: Challenges and Opportunities” in Atkin and Banda (eds) The Interna-
tional Survey of Family Law: 2009 Edition (2009) 501–510. The European Court of Hu-
man Rights has also dealt with the issue of emergency removal of children in a number of 
cases, including K and T v Finland app no 25702/94 [2001] 2 F.L.R. 707, P., C. and S. v 
UK app. no 56547/00 [2002] 2 F.L.R 631 and Venema v The Netherlands app no 35731/97 
[2003] 1 F.L.R. 552. For a comparative discussion of emergency removals see Masson 
“Human Rights in Child Protection” in Lodrup and Modvar (eds) Family Life and Human 
Rights: Papers Presented at the 11th World Conference of the International Society of 
Family Law (2004) 457.  
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use of the incorrect procedure was noted by the Commission. The standardised 
use of the urgent procedure has been observed in ad hoc research on children 
appearing in the children’s courts.8 Furthermore, it has been noted that there is an 
absence of reported cases spelling out the legal ramifications of emergency 
removals consequent upon the receipt of reports, whether ultimately substanti-
ated or not.9  

The result is that the emergency removal provision in the Children’s Act has 
been substantially reworked. The aim is to ensure that emergency removal of 
children occurs under strict conditions, and should there be abuse of power in 
terms of the Act, the relevant officials will face specific disciplinary procedures. 

What follows is a discussion of the removal provisions of the new legislation 
in order to examine whether these provisions create an adequate legal framework 
for ensuring that the purpose and intent of removals of children can be achieved, 
namely securing children’s safety and well-being by removing them from situa-
tions of abuse or neglect or other situations that place them in need of care and 
protection. 

In seeking to provide some clarity in this regard, this article will examine the 
international and constitutional legal framework of these provisions, consider the 
position under the Child Care Act, analyse the provisions in the Children’s Act, 
and critically consider whether the latter provisions will fulfil their intended 
purpose and comply with international standards. It should be noted that the article 
will not examine the philosophical foundations on which removals, especially 
________________________ 

 8 See Artz et al Commissioned Report on Compliance with the Domestic Violence Act at 29 
Priority Police Stations in the Eastern Cape (2005) Pretoria, SAPS/European Union. This 
research, although focused on the Domestic Violence Act 116 of 1998, also contained a 
component which examined the use of the provisions of the Child Care Act by police in the 
Eastern Cape. A sampling of children’s court files from three urban magisterial districts in 
the Eastern Cape revealed that no child had been removed by means of the s 11 warrant 
procedure, and that if children were removed from the care of their parents or guardians, 
whether by the police or social workers, the Form 4 procedure was always used, irrespec-
tive of the circumstances of the case. See also Gallinetti “The Situation of Children’s 
Courts” (2003) Community Law Centre University of the Western Cape (unpublished pa-
per, on file with author). This study was aimed at identifying problems in the court system 
and looked for good practice that existed in some jurisdictions and which could be repli-
cated in other courts. The study involved the application of a semi-structured questionnaire 
on commissioners of child welfare, clerks of the children’s court, social workers and some 
legal representatives and non-governmental organisations. The questionnaire was used in 
four urban magisterial districts in the Western Cape and two in Gauteng. In the study, the 
respondents were asked which removal procedure was used most frequently in the chil-
dren’s court in their jurisdiction. Most commissioners stated that urgent removals and di-
rect referral in terms of s 13(2) were used the most. Two of the commissioners who were 
questioned noted that they had never been faced with an application for a warrant in terms 
of s 11 of the Child Care Act. The author has also conducted extensive training on the 
Children’s Act with approximately 400 social workers in the Western Cape since 2008. At 
these training sessions the issue of emergency removal of children has been addressed, and 
less than ten of these social workers have indicated that they have made use of the warrant 
procedure in terms of s 11 when removing children from the care of their parents or 
guardians.  

 9 See generally Sloth-Nielsen “Protection of Children” in Davel and Skelton (eds) Commen-
tary on the Children’s Act (2007) 7-1–7-41 and Sloth-Nielsen “Protection of Children: Part 
4” in Davel and Skelton (eds) Commentary on the Children’s Act (2007) (forthcoming). 



58 2009 (2) SPECULUM JURIS

 
emergency removals, are legally permitted; nor will it discuss the broader issue 
of children’s rights in relation to removals other than the child’s rights to be 
protected from physical harm and not to be removed from parental care. Instead, 
the article focuses on the substantive and procedural law that gives effect to the 
removal of children from parental care.  

2 THE INTERNATIONAL AND CONSTITUTIONAL FRAMEWORK 
RELATING TO SEPARATION OF CHILDREN 

2 1 The international framework 
Any discussion of the international law relating to children needs to centre on the 
provisions of the United Nations Convention on the Rights of the Child (hereaf-
ter “UNCRC”), being the most widely ratified international treaty and the semi-
nal collection of norms and standards relating to the rights of children.10 South 
Africa ratified the UNCRC in 1995 and the Children’s Act and Amendment Act 
are products of the government’s efforts to comply with the provisions of the 
Convention as well as the African Charter on the Rights and Welfare of the 
Child (hereafter “ACRWC”), which South Africa ratified in 2000.  

Article 9 of the UNCRC deals with the issue of the child’s separation from his 
or her parents. This article enshrines two essential principles of children’s rights: 
first, separation from parents should not occur unless in the best interests of the 
child and, secondly, all procedures utilised to remove children from their parents 
should be fair.11 In particular, art 9 states:  

“States Parties shall ensure that a child shall not be separated from his or her 
parents against their will, except when competent authorities subject to judicial 
review determine, in accordance with the applicable law and procedures, that such 
separation is necessary for the best interests of the child.”  

It has been noted that “competent authorities” relate to an authorised position 
rather than ability, but that such authorities should have the necessary skills to 
determine, on the basis of the evidence, what is in the child’s best interests and 

________________________ 

 10 Article 19 of the African Charter on the Rights and Welfare of the Child deals with 
parental care and protection. While most of its provisions seem to reformulate the content 
of art 9 of the UNCRC, there are some significant differences. While the UNCRC refers to 
“competent authorities” and “applicable law and procedures”, the ACRWC refers to “judi-
cial authority” and “appropriate law”. It has been argued that these phrases create further 
safeguards for children, as a competent authority under the UNCRC does not necessarily 
have to be a judicial one and “appropriate law” seems to require some child-specific legis-
lation. See generally Gose The African Charter on the Rights and Welfare of the Child 
(2002). Given that the UNCRC is widely regarded as setting the accepted norms and stan-
dards relating to children’s rights and has been the subject of far more commentary and 
interpretation than the ACRWC, this discussion focuses on the Convention. The issue of 
children separated from their parents is also addressed by the International Covenant on 
Civil and Political Rights in art 24(1) which deals with the right of the child to special 
measures of protection. In the Human Rights Committee General Comment No 17: Rights 
of the Child Thirty-fifth Session (1989), the Committee states that: “[I]n cases where the 
parents and the family seriously fail in their duties, ill-treat or neglect the child, the State 
should intervene to restrict parental authority and the child may be separated from his fam-
ily when circumstances so require”. 

 11 Hodgkin and Newell Implementation Handbook for the Convention on the Rights of the 
Child (2002) 131.  
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that such skills could be acquired through formal training or an equivalent 
weight of experience.12 In addition, the phrase “subject to judicial review” relates 
to the notions of natural justice and fair hearings, which require the judge or 
arbitrator not to have a personal interest in the matter, to be well informed about 
all the circumstances of the case and to be able to give reasons for the final 
ruling.13 Finally, the phrase “in accordance with the applicable law and proce-
dures” clearly calls for legislation governing any procedure where the child is 
separated from his or her parents against their will.  

It has been noted that art 9 requires states parties to have or introduce laws and 
procedures that are applicable when competent authorities have to determine 
whether a separation from the parents is necessary for the best interests of the 
child.14 Concerning the criteria or factors to be used in this regard, the UNCRC 
limits itself to two examples of cases in which such separation may be necessary: 
cases involving abuse and neglect by parents and cases in which parents are 
living apart from one another. Doek argues that it is clear from the drafting 
history of the article that these examples are just illustrative and not exhaustive 
of all situations. He confirms that it is left to individual states parties to provide 
the criteria for a separation necessary to secure the best interest of the child in 
their national child protection Acts or similar legislation.15 However he notes 
too, that a review of states parties’ reports to the United Nations Committee on 
the Rights of the Child has not resulted in a clear picture regarding the practice 
of separation under art 9 and that such a picture may never emerge “given the 
differences that exist amongst States Parties and their margin of appreciation 
when assessing the best interests of the child”.16  

The criteria set by art 9 have recently been further elaborated on by the United 
Nations Guidelines for the Alternative Care of Children, adopted on 20 Novem-
ber 2009 to mark the 20th anniversary of the UNCRC. It has been noted that the 
Guidelines were developed as a result of widespread recognition of significant 
gaps in the implementation of the UNCRC in relation to children living without 
parental care.17 The Guidelines emphasise two basic principles: necessity and 
appropriateness.18 In other words, removal of a child from parental care must be 
the last resort and the child’s subsequent placement must be into appropriate and 
suitable alternative care.  
________________________ 

 12 Ibid. Doek confirms this and states that the word “competent” means that “the authority 
specially designated for the determination of the necessity of a separation should not only 
be mandated to do so (‘competent’ in legal terms), but also competent in substantive 
terms”. See Doek “Article 8: The Right to Preservation of Identity; Article 9: The Right 
Not to Be Separated from His or Her Parents” in Alen et al (eds) A Commentary on the 
United Nations Convention on the Rights of the Child (2006) 26. See also the commentary 
in Detrick A Commentary on the United Nations Convention on the Rights of the Child 
(1999). 

 13 Hodgkin and Newell Implementation Handbook 131.  
 14 Doek in Alen et al (eds) A Commentary on the United Nations Convention on the Rights of 

the Child 24.  
 15 Ibid.  
 16 Doek in Alen et al (eds) A Commentary on the United Nations Convention on the Rights of 

the Child 25.  
 17 SOS Children’s Villages International and International Social Service Guidelines for the 

Alternative Care of Children: A United Nations Framework (2009) 5.  
 18 Ibid. 
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One of the general principles of the Guidelines is found in Guideline 13 which 

deals with removal of children and stipulates that the “removal of a child from 
the care of the family should be seen as a measure of last resort and should be, 
whenever possible, temporary and for the shortest possible duration.” Guidelines 
38–47, which deal with preventing family separation, are of particular relevance 
to the removal of children. These Guidelines require, inter alia, that a careful 
assessment be conducted before a decision to remove is taken. The Guidelines 
also require that the decision to remove, having to be taken by competent au-
thorities, is in accordance with applicable law and procedures and is subject to 
judicial review.  

Clearly, the international law criteria set both substantive and procedural stan-
dards for removal. It requires that there must be just cause for the removal, a 
decision to remove must be made by competent authorities in accordance with 
applicable law and procedures and the decision to remove must be subject to 
judicial review. 

2 2 The constitutional framework 
Apart from international standards for the protection of children’s rights, the 
South African Constitution has also extensively provided for the rights of chil-
dren. As noted in the introduction to this article, the Constitution contains certain 
key sections that are relevant to the issue of removal of children from their 
parent(s) or guardian(s).  

The first is s 28(1)(b) which guarantees the right of children to family care or 
parental care. It has been noted that this provision is expressly more extensive 
than the mere reference to “parental care” in s 30(1)(b) of the Interim Constitu-
tion.19 Referring to a wide range of cases, Friedman and Pantazis note that 
parental care has been interpreted to refer not only to natural parents but also 
adoptive parents, foster parents and step-parents.20 They proceed to argue that 
s 28(1)(b) has three purposes.21 First, relying on the case of Jooste v Botha,22 
they state that the section is aimed at the preservation of a healthy parent-child 
relationship in the family environment and protection against unwarranted 
executive, administrative and legislative acts. Second, the section requires care 
of a certain quality to be given to children. Finally, the section identifies the 
parties who must provide this care. They are, first and foremost, the child’s 
parents and family. In this instance the obligation on the state is to ensure that 
parents and the family fulfil their responsibilities to children. In the absence of 
parents or the family, the state must provide appropriate alternative care.  

________________________ 

 19 Constitution of the Republic of South Africa Act 200 of 1993. See Friedman and Pantazis 
“Children’s Rights” in Woolman and Roux (eds) Constitutional Law of South Africa 2 ed 
(2008) 47-3. On s 28 of the Constitution generally, see also Devenish A Commentary on 
the South African Bill of Rights (2002) and Currie and De Waal The Bill of Rights Hand-
book 5 ed (2005). 

 20 Some of the cases referred to are SW v F 1997 1 SA 796 (O); Heystek v Heystek 2002 2 SA 
754 (T); Du Toit v Minister of Welfare and Population Development (Lesbian and Gay 
Equality Project as Amicus Curiae) 2003 2 SA 198 (CC); J v Director General, Depart-
ment of Home Affairs 2003 5 SA 605 (D).  

 21 Friedman and Pantazis in Woolman and Roux (eds) Constitutional Law 47-5–47-6.  
 22 2002 2 BCLR 187 (T).  
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Sloth-Nielsen notes that this provision merely affords children a right to pa-

rental care and does not expressly afford them a right to family life, which right 
has been deliberately omitted from the Constitution. However, she notes that the 
practical effect of this omission is of little importance given that the Constitu-
tional Court has derived a right to family life in a number of cases.23 

Irrespective of the fact that s 28(1)(b) fails to afford children a right to family 
life per se, the fact that removal of children from parent(s) or guardian(s) inter-
feres with the child’s right to parental care is sufficient for the present discus-
sion. The restriction of the child’s right in this regard is drastic and, as provided 
in art 9 of the UNCRC, such restriction should only be necessary for the protec-
tion of the child’s best interests, in other words, on just cause being shown. 
Article 9 thus forms the basis of the right which removal of children restricts. 
The basis or “constitutional just cause” for such restriction can be found in other 
sections of the Constitution, specifically in s 28(1)(d) and s 28(2).  

Section 28(1)(d) of the Constitution affords children the right to be protected 
from maltreatment, neglect, abuse or degradation. In commenting on this section, 
Sloth-Nielsen points to the judgment of Yacoob J in Government of the Republic 
of South Africa v Grootboom,24 where he explicitly refers to s 28(1)(d) and states 
that the scope of the obligation normally includes the passing of laws, and the 
creation of enforcement mechanisms to ensure the protection of children from 
abuse, neglect or degradation and to provide for the prevention of such occur-
rences.25 The intent behind the removal provisions in both the Child Care Act 
and Children’s Act falls squarely within the purpose of this section of the Consti-
tution. 

Finally, s 28(2) of the Constitution provides that the best interests of the child 
should be the paramount consideration in all matters affecting a child. Sloth-
Nielsen has suggested that this standard can become a “benchmark in the review 
of all proceedings in which decisions are taken regarding children”.26 Indeed, art 
9 of the UNCRC requires that the right of a child not to be separated from his or 
her parents can only be effected if “necessary for the best interests of the child”. 
Therefore, the best interests of the child are a crucial consideration when a 
decision to remove must be made. The best interests to be considered should 
obviously be based on the grounds on which the removal of the child is founded, 
for example, abuse or exploitation of the child. However, they also extend to the 
decision of whether the removal is the best option or “last resort” and to whether 
an urgent removal is necessary or whether the removal can be effected by way of 
a court order.  

________________________ 

 23 For instance, Dawood v Minister for Home Affairs 2000 8 BCLR 837 (CC) and Du Toit v 
Minister for Welfare and Population Development 2002 10 BCLR 1006 (CC) where, inter 
alia, the right to privacy has been interpreted as including the need to avoid interference in 
family life (Sloth-Nielsen “Children” in Cheadle, Davis and Haysom (eds) South African 
Constitutional Law: The Bill of Rights (2005) 23-4).  

 24 2000 11 BCLR 1169 (CC).  
 25 Sloth-Nielsen in Cheadle et al (eds) South African Constitutional Law 23-13.  
 26 Sloth-Nielsen “Chicken Soup or Chainsaws: Some Implications of the Constitu-

tionalisation of Children’s Rights in South Africa” in Keightley (ed) Children’s Rights 
(1996) 26.  
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3 THE REMOVAL PROVISIONS IN THE CHILDREN’S ACT 
At the outset it must be borne in mind that while the present discussion is fo-
cused on the removal of children from parent(s) or guardian(s) pending the 
outcome of a children’s court determination, this procedure forms part of the 
child protection system as a whole. The removal procedure is utilised when a 
child is suspected of being in need of care (Child Care Act) or in need of care 
and protection (Children’s Act). Removal of a child will usually follow a report 
of abuse or neglect. It has been noted that the legal obligations of child protec-
tion organisations to which reports of child abuse and deliberate neglect are 
made have remained significantly underdeveloped in South Africa. A key failing 
of previous reporting provisions and the amended Child Care Act was that while 
a statutory obligation to report was enshrined in law, no provisions regulated 
what state action had to occur as a result of that report.27 

In the Children’s Act, s 110 sets out the reporting obligations relating to abuse 
and neglect of a child. It goes further than the provisions in the Child Care Act in 
that it also creates a legislative basis for the investigation and following-up of 
reports received. Essentially it first creates three steps for reporting abuse and 
neglect and then provides three options that can follow such a report.28 The 
removal procedures form part of the third option following a report of abuse or 
neglect. This third option should be seen as providing the mechanism for the 
initiation of formal child protection procedures, which include an investigation 
followed by a possible children’s court determination with accompanying orders. 

As with the Child Care Act, there are two procedures for removing a child 
from his or her parent(s) or guardian(s): non-urgent removals and urgent removals.  

3 1 Non-urgent removals: section 151 
This provision has a number of elements. Although it is intended to deal with 
removal of a child by means of a court order, its first subsection essentially 
consists solely of the children’s court referring a matter to a designated social 
worker for an investigation in terms of s 155(2) if, on evidence by any person on 
oath or affirmation before a presiding officer, it appears that a child is in need of 
care and protection.29 The removal element of the section follows in sub- 
secs (2)–(8).  

________________________ 

 27 Sloth-Nielsen in Davel and Skelton (eds) Commentary on the Children’s Act (2007) 
(forthcoming) ch 7 part IV. 

 28 The first step involves the police who may receive an initial report. They must ensure the 
safety and immediate well-being of any child concerned and then hand the matter to the 
Department of Social Development or a designated child protection organisation to take 
matters further. The second step involves the responsibilities of the provincial department 
or the designated child protection agency to whom a report is made, which includes under-
taking an initial (brief) assessment of the report and, if substantiated, the department or 
agency must initiate proceedings in terms of the Act for the protection of the child. The 
third step consists of reporting the matter to the relevant provincial department of social 
development. Once an initial report is substantiated, the three options available to a provin-
cial department of social development or designated child protection organisation are: (1) 
taking measures to assist the child, including prevention and early intervention; (2) remov-
ing the offender to secure the safety and well-being of the child; or (3) dealing with the 
child in the manner contemplated in ss 151, 152 or 155 of the Act. 

 29 The grounds on which a child can be found in need of care and protection are listed in 
s 150(1) and, to a limited extent, s 150(2) of the Act. These grounds include those found in 

continued on next page 
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Therefore the court issuing the order in terms of s 151(1) may also order that 

the child be placed in temporary safe care if it is necessary for the safety and 
well-being of the child (s 151(2)). Importantly, s 151(2) is linked to s 151(1). In 
other words, the removal of a child to temporary safe care by means of a court 
order can only occur if, on evidence by any person on oath or affirmation before 
a presiding officer, it appears that a child is in need of care and protection and 
the court orders the matter to be referred to a designated social worker for an 
investigation in terms of s 155(2).  

The substantive criteria, therefore, for the removal of a child to temporary safe 
care by means of a court order are that the child must be in need of care and 
protection and the removal is necessary for the safety and well-being of the child. 
These criteria are narrower than those in s 11 of the Child Care Act which only 
require that the child has no parent or guardian or that removal by means of a 
court order be in the interests of the safety and welfare of the child. 

Section 151(4)–(8) specifies the procedural requirements that must be com-
plied with in order to effect the removal of the child. These procedural provi-
sions are also supplemented by draft reg 53 under the Act which deals with the 
issuing of a form authorising the placement of the child who has been removed 
in temporary safe care, notifications relating to access to the child, and problems 
with the placement.  

Section 151(8) is a wholly new addition to the procedure for non-urgent re-
moval and indicates the child-centred focus of the Act. The section reinforces the 
fact that the principle of the best interests of the child must play a part in any 
removal decision. 

3 2 Urgent removals: section 152 
The second removal procedure is contained in s 152 of the Act and relates to 
“urgent” removals of children. In terms of s 152(1), any police official or social 
worker may remove a child to a place of safety without a court order if he or she 
has reasonable grounds to believe that the child is a child in need of care and 
protection and needs immediate emergency protection, the delay in obtaining a 
court order may jeopardise the child’s safety and well-being, and the removal of 
the child is the best way to ensure the child’s safety and well-being. Sec-
tion 152(1) sets a three-pronged test – all of the requirements must be present 
before a removal of a child without a court order can be effected.  

This provision is somewhat different to s 12 of the Child Care Act in that s 12 
also empowered “any authorised official” to remove a child and solely referred 

________________________ 

s 14(4) of the Child Care Act, but also extend to new ones. For example, a child is in need 
of care and protection if he or she is dependent on a dependence-producing substance. Sec-
tion 155(2) provides that “before the child is brought before the children’s court, a desig-
nated social worker must investigate the matter and within 90 days compile a report in the 
prescribed manner on whether the child is in need of care and protection.” This means the 
children’s court does not get involved in the matter until the investigation by a designated 
social worker is complete. Therefore a children’s court inquiry is no longer opened imme-
diately after a removal or referral of a child as happened under the Child Care Act. The 
issue of whether a child is in need of care and protection is placed before the children’s 
court only after the expiry of the 90-day period in which a social worker’s report must be 
completed in terms of s 155(2). 
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to the reason to remove being that a “delay in obtaining the warrant will be 
prejudicial to the safety and welfare of the child”. The first difference is arguably 
an improvement as it limits the power to use this drastic provision to identifiable 
persons, namely social workers and police officials. Likewise, the expansion of 
the grounds on which a child can be removed without a court order seems to be 
an attempt to ensure that the removal of a child is clearly the last resort. The 
terminology must also be noted. There has been a shift from “prejudicial to the 
safety and welfare of the child” to the use of phrases such as “immediate emer-
gency protection” and “jeopardise the child’s safety and well-being” which 
denote a greater urgency to the situation than the words used in the Child Care 
Act. 

Because of the drastic nature of this section (in that it limits the child’s right 
not to be separated from his or her parent(s) or guardian(s)) and the substantive 
criteria set out in s 152(1), the social worker or police official must comply with 
certain procedural requirements in terms of s 152(2) and (3).  

As with s 151(8), s 152(4) highlights the need for the best interests of the child 
to be taken into account in the decision to remove. Importantly, some direction is 
provided as to how to effect a removal in the best interests of the child in that the 
section states that:  

“all relevant facts must for this purpose be taken into account, including the 
possible removal of the alleged offender in terms of s 153 from the home or place 
where the child resides, and the safety and well-being of the child as the first 
priority.”  

This provision therefore confirms the hierarchy of actions previously set out in 
s 110(7), namely that removal is a last resort and that the possible removal of the 
alleged offender should be considered before removal of the child.30  

These new provisions represent a concerted effort to provide greater clarity in 
relation to when and how children can be removed from parental care than was 
provided under the Child Care Act. However, two issues are of concern. First, 
whether the provisions of the Children’s Act relating to removals comply with 
international and constitutional standards. Second, whether s 152 provides 
sufficient criteria to ensure that urgent removals are in fact effected as a last 
resort and do not become standard practice as occurred under the Child Care Act. 

3 3 Judicial review  
Generally, the cumulative effect of ss 151 and 152 lays the basis for compliance 
both with art 9 of the UNCRC and ss 28 and 12(1)(a) of the Constitution in that 
the removal of a child is in the best interests of the child, not arbitrary and is 
based on just cause. However, the problem that has emerged in relation to these 
sections is that the removal of a child is not subject to judicial review.  

________________________ 

 30 Section 110(7)(b) provides another option, namely removing the alleged offender from the 
home or place where the child resides if it is in the best interests of the child not to be re-
moved. A discussion of this provision goes beyond the scope of this article. Suffice to say 
that this provision could also be problematic in practice, especially where the alleged of-
fender is, for instance, the lessor of the residence in which the child resides and decides to 
cancel the lease.  
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Making a decision to remove a child from parental care subject to judicial 

review is one of the cornerstones of international standards relating to the re-
moval of children. Neither the Child Care Act nor the Children’s Act makes 
provision for this type of review in the principal legislation. The regulations 
under the Child Care Act provide for removals – either by means of a warrant or 
an urgent removal – to be reviewed by the children’s court. The drafting of the 
provisions of the Children’s Act relating to judicial review of removal initially 
mirrored the Child Care Act with the procedure for judicial review being pro-
vided for in the draft regulations under the Act.31 ##  

However, in June 2009, a new set of draft regulations was released and the 
regulations relating to removal of children were dramatically altered with the 
result that no removal – either urgent or not – is subject to judicial review.32 This 
omission is clearly a violation of the provisions of the UNCRC and is likely to 
have a highly prejudicial effect on children who are removed urgently without a 
court order and kept in temporary safe care with no review of the removal until 
the merits of the matter are investigated and a court hearing scheduled to deter-
mine if the child is a child in need of care and protection. In terms of s 155 of the 
Act, this could be up to 90 days after the initial removal.  

The effect of these recent developments in the legislative process regarding 
the new children’s laws is that the legislation is now procedurally deficient with 
inadequate protective mechanisms being in place to ensure that a very drastic 
interference with a child’s right to parental care is not arbitrary, unreasonable 
and unjust.  

3 4 Analysis of “urgency” in removals in terms of section 152  
As stated in the introduction of this article, one of the key reasons for the redraft-
ing of the removal provisions in the Children’s Act was the difficulties experi-
enced in practice regarding the urgent removals of children. Section 152 has 
therefore been reworked with the intent of “tightening up” the circumstances 
under which a child can be removed without a court order. But are the provisions 
in s 152 drafted in such a way that is it clear when children should be removed 
on an urgent basis? And, is an enabling environment created in which children 
can be easily removed with or without a court order, whichever is required by the 
circumstances?  
________________________ 

 31 The process of drafting the regulations to the Children’s Act has been ongoing since 2006, 
with a number of sets of draft regulations being released. Up until June 2009 all of the sets 
of draft regulations made provision for a review of the decision to remove the child by the 
children’s court. As at the date of writing, the regulations are still in draft form, but the au-
thor has been informed by officials of the Department of Social Development that it is 
highly unlikely that they will be amended prior to being signed by the President.  

 ## Editorial note: The regulations drafted by the Department of Social Development were 
gazetted on 01-04-2010 (GN R261 in GG 33076 of 01-04-2010). The regulations regarding 
children’s courts, contribution orders and international child abduction, which were the 
responsibility of the Department of Justice and Constitutional Development, were gazetted 
on 31-03-2010 (GN R250 in GG 33067 of 31-03-2010).  

 32 See reg 51 of the June 2009 version of the regulations and reg 53 of the September 2009 
version of the draft regulations. In personal communications with officials from the De-
partment of Social Development, the author was advised that as the principal Act does not 
provide for judicial review, it would be ultra vires for the regulations to provide for such 
review. The author was informed that the principal Act will be amended, but only after it 
comes into operation.  
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From the above discussion, it is clear that a removal, whether with or without 

a court order, can only be effected if the child is in need of care and protection. 
In addition, both ss 151 and 152 refer to the requirement that the removal secures 
the child’s safety and well-being. Therefore these are the essential substantive 
elements justifying a removal, whether urgent or not. It is argued that while 
securing the child’s “safety and well-being” seems rather a broad formulation 
(allowing not only physical harm but also psychological harm to be a factor in 
the grounds for removal), the requirement that the child must also be in need of 
care and protection provides concrete guidance on the circumstances upon which 
a removal can be effected. Some other jurisdictions, such as the United States of 
America, provide similar guidance regarding the circumstances when removals 
may happen, but permit removal only on far narrower grounds.33  

What then are the additional requirements for an urgent removal? Stated dif-
ferently: what are the guidelines provided by s 152 as to when an urgent removal 
should be effected?  

First, s 152(1)(a) requires that the child must not only be in need of care and 
protection, but must also need “immediate emergency protection”. Second, 
s 152(1)(b) requires that “the delay in obtaining a court order for the removal of 
the child and placing the child in temporary safe care may jeopardise the child’s 
safety and well-being”. 

Both of these requirements emphasise the time factor – s 152(1)(a) mentions 
“immediate” while s 152(1)(b) speaks of “the delay”. Removals under ss 151 and 
152 are therefore distinguished based on whether there is sufficient time in 
which to get an order authorising the removal. It is very difficult to set clear 
guidelines on what would constitute sufficient time and each case will depend on 
its individual circumstances.34 

________________________ 

 33 For instance, ch 17 of the Texas Family Code refers to “danger to the physical health or 
safety of a child” in relation to both removals by court order and emergency removals, as 
well as “sexual abuse” as an additional ground for emergency removals. Section 17.001 of 
the chapter defines the former ground as including exposure of the child to loss or injury in 
a manner that jeopardises the health or safety of the child without regard to whether there 
has been an actual prior injury to the child. See Alexander “Chapter 17. Emergency proce-
dures in suit by governmental entity” 1990 Texas Tech Law Review 1569. In a discussion 
on removals in the United States more generally, Higgens-Shea “On the clock: should state 
law require child welfare workers to consider whether there is sufficient time to judicial 
authorisation when effecting emergency removals of children from their parents?” 2004–
2005 Suffolk University Law Review 154 notes that removals are effected when the child’s 
mental or physical health is in jeopardy.  

 34 On the issue of clear guidance for urgent removals, draft reg 35 (of the September 2009 
draft regulations) seemingly contains further direction on when a removal should be ef-
fected. The regulation sets out a broad risk-assessment framework to guide decision-
making in the provision of designated child protection services. The bulk of this draft is, 
however, aimed at providing guidelines for determining if abuse or neglect has occurred, 
how to assess risk factors indicating abuse or neglect and providing guidance on steps that 
must be taken after a report of abuse or neglect has been made. There is a component to the 
regulation which attempts to provide some guidance on what the appropriate protective 
measures or intervention provided for in the Act should be, but it deals scantily with the 
issue of removal. Draft reg 35(5)(d) requires a consideration of alternative care only where 
a serious and immediate danger to the child outweighs the trauma involved in the removal. 
However, the terminology used in draft reg 35(5) is somewhat ambiguous. While it refers 

continued on next page 
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However, a careful reading of the two sections seems to provide some guid-

ance. First, “immediate emergency protection” in s 152(1)(a) seems to require 
that in addition to a report indicating that a child is in need of care and protection 
and requires intervention to secure his or her safety and well-being, any action 
that needs to be taken must be emergency action and must happen immediately, 
without pause to, for instance, assess the veracity of the report or investigate 
matters further. Second, the requirement in s 152(1)(b) seems to indicate that 
even though this “emergency” action must be “immediate”, a court order should 
be obtained if this can be done without any delay that might jeopardise the 
child’s safety and well-being. A removal may occur without a court order only if 
there will be a delay to the “immediate, emergency action”. So, for instance, a 
report that is made at 16h00 on a Saturday afternoon that a parent, under the 
influence of alcohol or narcotics, is physically harming his or her child and is 
likely to continue doing so would more readily satisfy the test than a report 
received at 10h00 on a Wednesday that a child has arrived at school, covered in 
bruises and has disclosed that he is beaten on a nightly basis by his mother’s new 
boyfriend. In the latter instance, although the “immediate, emergency action” 
would possibly require removal before the boyfriend could again assault the 
child that evening, a court order could conceivably be obtained prior to the child 
coming into contact again with the perpetrator that night.  

This issue of consideration of time to obtain a court order for removal has 
been dealt with by courts in the United States, but with differing outcomes.35 In 
the Tenenbaum case the court held that it was unconstitutional for a state to 
remove a child based on emergency circumstances if the authorised state em-
ployee determined that there was reasonable time to obtain a court order. The 
court reasoned that if, after consideration, it was concluded that there was suffi-
cient time to obtain judicial authorisation, there was no emergency. In the Kear-
ney case, the court sought to diffuse the issue of time. The Eleventh Circuit 
Court held that requiring child welfare agencies to consider whether there is 
sufficient time to obtain judicial authorisation prior to effecting an emergency 
removal of a child places a difficult burden on state agents. The court further 
held that in emergencies, child welfare workers should not focus solely on 
whether there is time to obtain judicial authorisation. In weighing up the conclu-
sions of the courts in the two cases, Higgens-Shea argues that when faced with 
urgent circumstances, the due process requirements of the American Constitution 
become more flexible and should allow courts to determine appropriate proce-
dures by analysing and balancing the interests of the state, the parents and the 
child.36 Noting that the court in the Tenenbaum case sought to address the “lazi-
ness” of child care workers in relying too often on emergency removals by 
________________________ 

to “serious and immediate danger”, giving rise to the impression that it applies to instances 
where an urgent removal is required, a reading of the regulation as a whole makes it clear 
that it does not distinguish between removals with a court order and removals without a 
court order. It therefore simply provides guidance on when removals should be effected 
generally, without providing further assistance in determining when an urgent removal 
should be effected.  

 35 See Tenenbaum v Williams 193 F.3d 581 (2d Cir. 1999) and Doe v Kearney 329 F.3d. 1286 
(11th Cir. 2003), discussed in Higgens-Shea 2004–2005 Suffolk University Law Review 
157–162.  

 36 Higgens-Shea 2004–2005 Suffolk University Law Review 164–165.  
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requiring them to assess the time they have to obtain a court order, she argues 
that this is not sufficient reason to interfere with due process rights. She con-
cludes that a determination of a violation of the right to due process should not 
rest solely upon one factor, but on the totality of the circumstances and interests 
involved. She reasons that requiring child welfare workers to consider if there is 
time to obtain judicial authorisation, in addition to considering all the other 
factors and interests involved in each case, distracts the social worker away from 
the actual welfare of the child and interferes with the social worker’s obligation 
to make a quick decision regarding the welfare of the child.  

However, it is submitted that in the South African context, the issue is not so 
much the due process rights of parents but rather protection against a wrongful 
interference with the right of a child not to be removed from parental or family 
care. In addition, the best interests of the child are a critical consideration. While 
these best interests are obviously served by protecting the child from harm in 
urgent removal situations, the best interests of the child should also demand that 
a removal from parental care truly be the last resort – a determination that should 
be made subject to the strictest safeguards.  

It is argued that the tighter grounds for urgent removals introduced by the 
Children’s Act are not based on the past failures of social workers in South 
Africa to obtain court orders for removal. While these tighter grounds certainly 
constitute clearer guidance for urgent removals than the Child Care Act does, the 
provisions designed to deter wrongful use of urgent removal procedures are 
those providing for sanctions in relation to abuse of power. Importantly, because 
of the drastic nature of the removal of a child without a court order, the Chil-
dren’s Act has taken steps to ensure that the decision to remove is carefully 
exercised. One way in which it has done this is by introducing abuse-of-power 
provisions relating to both the police and social workers in terms of s 152(5)–(7). 
The consequences of abuse of power are disciplinary proceedings against the 
police and social workers and, in the case of a designated social worker in the 
employ of a designated child care agency, the potential loss of that child protec-
tion organisation’s designation.  

At first blush there are two obvious difficulties with these provisions. First, the 
Social Service Professions Act37 and South African Police Service Act38 have 
adequate provisions dealing with situations when social workers and/or the 
police should be subject to disciplinary proceedings because of a failure to act in 
accordance with determined duties. Section 152(6) and (7) is therefore redun-
dant. Thus the purpose that subsections (6) and (7) seem to serve is to remind 
social workers and police officials that if they fail to comply with the provisions 
of s 152, they can be subject to disciplinary action in terms of either the South 
African Police Service Act or Social Service Professions Act – a fact they should 
be well aware of in any event.  

The second difficulty with these provisions is that while they may be well-
intentioned and aimed at ensuring proper consideration of all the facts and 
circumstances before a removal is effected, they may have the unintended 
consequence of police officials and social workers not removing children on 
________________________ 

 37 Act 110 of 1978. 
 38 Act 68 of 1995. 
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urgent grounds when such removal is merited because of fear of repercussions 
against themselves. It is in this respect that a clear understanding of the provi-
sions of the Act and the test for urgent removals is critical, as knowledge of the 
criteria determining what circumstances would merit removal will equip police 
officers and social workers to effect such removals.  

4 CONCLUSION 
The removal provisions in the Children’s Act seem to serve two purposes. First 
they seek to provide both a substantive and procedural framework in terms of 
which removals of children can be effected. This framework, while containing 
the essential elements of the previous framework under the Child Care Act, can 
be argued to contain a clear step-by-step process in terms of which the circum-
stances of a situation can be assessed to determine if removal is necessary, and if 
so what procedures should be followed. Section 152, in particular, seeks to 
clarify the circumstances under which an urgent removal can be effected by 
establishing the two-pronged test of immediate emergency action and the safety 
and welfare of the child being jeopardised by the delay caused by obtaining a 
court order. Cognisant of the fact that each situation will still require an assess-
ment of risk and balancing of interests, the legislature has, in addition to provid-
ing a risk assessment framework for abuse and neglect cases, gone as far as it 
dares in providing guidance on when to effect an urgent removal. 

However, the careful thought that has gone into the revision of the provisions 
on child removal fails in two respects. First and foremost, the fact that neither the 
principal Act nor regulations make provision for the judicial review of decisions 
to remove a child from parental care discredits the entire removal scheme and 
constitutes a serious oversight regarding the need for clear procedural protection 
for such actions. The failure of the legislation to provide for judicial review 
creates a yawning gap in a child protection system that has been carefully crafted 
to ensure maximum protection for children at risk of abuse or neglect or who 
have been abused or neglected.  

Second, the Act also seeks to address the practice of relying solely on urgent 
removals and failing to obtain court orders to remove a child. It does so by 
creating a “sanction” section which addresses disciplinary action that can be 
taken when powers in terms of s 152 are abused. While certainly well-intentioned, 
it is perhaps in this respect that the legislation goes too far. Legislation should 
not be used to bully officials into the proper application of the section. Instead, 
care should be taken to ensure that appropriate training and practice guidelines 
address the issue of when urgent removals should be effected, and that social 
workers and police officials receive adequate supervision to equip them with the 
necessary skills to apply the legislation.  
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1 INTRODUCTION 
A primary caregiver’s1 desire to move with his or her child to either another city 
(or province) within the Republic or abroad can give rise to a relocation dispute 
where the non-primary caregiver opposes the relocation on the ground that it 
would curtail his or her right to contact with the child.2 A perusal of the position 
in other jurisdictions reveals that relocation disputes often give rise to problems 
as the courts have to apply conflicting principles and because they burden judges 
with the difficult task of determining whether the application for relocation 
should be allowed. Relocation disputes have been held to give rise to “anxious 
consideration[s]” and to pose the “knottiest and most disturbing problems”.3 

The most difficult task in deciding a relocation dispute is balancing the right 
of the child to maintain contact with both parents with the right to freedom of 
movement of the primary caregiver.4 The high divorce rate and an increase in 
emigration5 have compelled our courts to face this complex task. The court 
should be guided by what would be in the best interests of the child, but its task 
________________________ 

 * LLB LLM (UWC). 
 ** I would like to thank Professor Julia Sloth-Nielsen, Professor Israel Leeman and Professor 

Bernard Martin for their valuable comments. All remaining errors are the author’s. 
 1 It should be noted that in terms of the Children’s Act 38 of 2005 (hereafter “the Children’s 

Act”), both biological parents have parental responsibilities and rights in respect of their 
child (in other words, both parents are the guardians of the child) if they were married to 
each other when the child was born or conceived or at any intervening time or if they 
married each other after the child’s birth, unless the court orders otherwise. The term 
“primary caregiver” will be used to indicate the parent who has been awarded care (in other 
words, custody) of the child, and “non-primary caregiver” will be used to indicate the 
parent who has been awarded contact (that is, access). Situations where both parents are 
awarded care of the children can arise (see eg. B v M 2006 9 BCLR 1034 (W); De Groot v 
De Groot (1408/2009) [2009] ZAECPEHC 48 (10-09-2009)). This article will, however, 
mainly focus on those instances where one parent is awarded care of, and the other contact 
with, the child. 

 2 Parkinson “Freedom of movement in an era of shared parenting: the differences in judicial 
approaches to relocation” 2008 FLR 145. South African law does not have a definition of 
“relocation” at present, but it would be useful to have one.  

 3 Godbeer v Godbeer 2000 3 SA 976 (W) 977A–B; Cunningham v Pretorius (31187/08) 
[2008] ZAGPHC 258 (21-08-2008) para 5; see further Parkinson 2008 FLR 145 in which it 
is stated that relocation is widely regarded as one of the most controversial and difficult 
issues for family courts. 

 4 Parkinson 2008 FLR 146. 
 5 Kruger “Emigration by a custodian parent after divorce” 2001 THRHR 452. 
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is especially difficult when it has no assistance as to what would constitute a 
decision made in the child’s best interests. It has been said that there is no winner 
and no loser in these types of matters,6 but at least one parent, and possibly even 
the child, will be left disappointed.  

This article seeks to ascertain whether the Children’s Act assists our courts in 
addressing the problems associated with relocation disputes and whether there 
are still areas that require attention. 

2 POSITION PRIOR TO THE COMMENCEMENT OF THE 
CHILDREN’S ACT 

Prior to the commencement of the Children’s Act, relocation applications by the 
primary caregiver were generally granted by our courts unless it was evident that 
the caregiver’s decision was motivated by mala fides7 (that is, the intention of 
infringing the non-primary caregiver’s right to contact).8 The approach adopted 
in the early cases was that the primary caregiver had the right to decide where 
the child should live, unless the non-primary caregiver could demonstrate that 
the proposed relocation would be detrimental to the child. The rights of the 
primary caregiver were seen as being paramount in relocation disputes.9  

This approach was eventually rejected and the paramount consideration in 
relocation disputes became the “best interests of the child” principle or 
standard.10 The standard of the best interests of the child was, nevertheless, 
vague and general. With no guidelines or list of factors to assist the courts, the 
result was differing outcomes on whether or not relocation should be allowed.11 
Although this standard eventually became a constitutional imperative,12 the 
Constitution provided no further guidelines. The courts have, however, 
developed and applied certain criteria to assist them in determining whether or 
not relocation will be in the best interests of the child.13  

In B v M14 the court identified the different approaches adopted by various 
jurisdictions in relocation disputes, namely the acceptance that the primary 
caregiver has made a decision which is his or hers to make, and placing an onus 
on the non-primary caregiver to show that the relocation would be detrimental to 
the child; a willingness to allow the relocation, but requiring the primary caregiver 
________________________ 

 6 Van Rooyen v Van Rooyen 1999 4 SA 435 (C) 441C–D. 
 7 Davel and Boniface “Cross-border relocation of children and custodial parent: Jackson v 

Jackson 2002 2 SA 303 (SCA)” 2003 THRHR 138 139. 
 8 Bonthuys “Clean breaks: custody, access and parents’ rights to relocate” 2000 SAJHR 489. 
 9 Bonthuys 2000 SAJHR 489. 
 10 Bonthuys 2000 SAJHR 490 relying on Shawzin v Laufer 1968 4 SA 657 (A). 
 11 Bonthuys 2000 SAJHR 490. 
 12 Constitution of the Republic of South Africa, 1996 s 28(2); Davel and Boniface 2003 

THRHR 139. 
 13 The factors are the existence or non-existence of a court order prohibiting the removal of 

the child from the court’s jurisdiction; the access rights of the non-primary caregiver; the 
bona fides of the primary caregiver; the reasons for the emigration; the fundamental rights 
of the primary caregiver; contact arrangements with the non-primary caregiver; the child’s 
relationship with the primary caregiver; conflict between the parents; the child’s need for 
stability; the child’s preference; and the child’s relationship with new family members 
(Bonthuys 2000 SAJHR 486; Kruger 2001 THRHR 452). 

 14 2006 9 BCLR 1034 (W) para 39. 
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to convince the court that the relocation is justified (known as the “compelling 
reason” test); and a “neutral” focus on the best interests of the child. 

The post-Constitution but pre-Children’s Act cases indicate that the trend at 
one point was to allow relocation applications.15 However, in Jackson v 
Jackson,16 the Supreme Court of Appeal (hereafter “SCA”) declined the 
appellant’s application to relocate. The reason for the refusal was that there was a 
real possibility that the children would suffer trauma and that the youngest child 
would suffer psychological harm. In H v R,17 the possibility of trauma was 
considered as the child expressed the view that he did not wish to relocate, but 
the relocation application was granted nevertheless. It is perhaps worth noting 
that in Jackson v Jackson the primary caregiver was the father, whereas in H v R 
the mother was the primary caregiver. The following question can thus be posed: 
would the decision in Jackson v Jackson have been different if the gender of the 
parents were reversed?  

It is also interesting that similar reasons for wishing to relocate were presented 
in both cases: the high crime rate in South Africa, the AIDS pandemic and the 
fact that the children would have a better quality of life abroad. The outcomes of 
the respective cases were, however, different. The advantages of, and the reasons 
for, relocating are only some of the factors considered in determining the best 
interests of the child. 

The SCA majority judgment in Jackson v Jackson criticised the court a quo 
for affording less weight to the relationship between the non-primary caregiver 
and the children, especially since the children were female and young. It should, 
however, be borne in mind that young children adapt relatively easily.18 
Although the court in H v R acknowledged that the child was very close to his 
father, the relationship was not regarded as all that important. The reason why 
less significance is attached to the relationship between the non-primary 
caregiver and the child or children, is that the non-primary caregiver can relocate 
at will, whereas the primary caregiver cannot. Thus, the rights of the primary 
caregiver are seen as an important factor19 because a refusal to allow relocation 
could possibly result in unfair discrimination.20  

The possibility of unfair discrimination arises as follows: statistically it is still 
the mother who is awarded care of the children in most instances,21 although the 
maternal preference rule no longer applies in our law.22 In F v F it was said that 
________________________ 

 15 Van Rooyen v Van Rooyen 1999 4 SA 435 (C); Godbeer v Godbeer 2000 3 SA 976 (W); 
Schutte v Jacobs 2001 2 SA 478 (W); H v R 2001 3 SA 623 (C). 

 16 2002 2 SA 303 (SCA). Cf. K v K (17189/08) [2009] ZAGPJHC (06-05-2009) 13 in which 
the applicant’s (the father’s) application was also denied, but as a result of uncertainties in 
his application. 

 17 2001 3 SA 623 (C).  
 18 Van Rooyen v Van Rooyen 439E–F. 
 19 F v F para 11; Bekker and Van Zyl “Application by custodian parent to emigrate with 

children opposed – How should the best interests of a child be evaluated?” 2003 THRHR 
146 147 welcomed the decision in Jackson on the ground that children suffer irreparable 
psychological harm if they do not have a meaningful relationship with the non-primary 
caregiver after divorce. Should this then not be taken into account in all relocation cases? 

 20 F v F para 12; Bonthuys 2000 SAJHR 501–505; Kruger 2001 THRHR 457. 
 21 F v F para 12; Bonthuys 2000 SAJHR 501–502. 
 22 Van der Linde v Van der Linde 1996 3 SA 509 (O); Van Pletzen v Van Pletzen 1998 4 SA 

95 (O). 
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refusal of relocation applications has a potentially disproportionate impact on 
women, restricting their mobility and subverting their interests and the personal 
choices they make to those of their children and former spouse.23 The same result 
would ensue in those instances where the father was the primary caregiver. 
Fathers who are the primary caregivers of their children could possibly find 
themselves in a situation where relocation will not be possible if the children are 
young, regardless of the advantages that the relocation may present. Thus, the 
argument regarding unfair discrimination could also be used where the father is 
the primary caregiver.  

In Jackson v Jackson the majority of the court emphasised that each case must 
be decided on its own facts and that past decisions are merely guidelines.24 In 
this case there was a real possibility that the children would suffer psychological 
harm were they to be separated from their mother. Research has shown that 
children do suffer psychological harm if they do not have a meaningful 
relationship with the non-primary caregiver.25 However, in the majority of 
decided cases the “left behind parent” happened to be the father. It can therefore 
be inferred that an important reason for the application being refused in Jackson 
v Jackson was the non-primary caregiver being the mother.  

The reality is that in those instances where the mother is the primary caregiver, 
the children are young and her reasons for relocating are bona fide and rea-
sonable, the relocation application will most likely be granted. A refusal could 
result in unfair discrimination. Being the primary caregiver, the mother is best 
equipped to know what may be in the child’s best interests.26 However, where 
the father is the primary caregiver the significance of a mother in a child’s life is 
an important factor. A separation between the child and his or her mother will 
cause psychological harm which consequently results in the father’s application 
being denied. Where is the equality in this distinction? 

In F v F the SCA once again faced the question whether or not the proposed 
relocation would be in the best interests of the child. The request to allow 
relocation was declined but for reasons vastly different to those in Jackson v 
Jackson. In this instance, the primary caregiver’s decision was bona fide but it 
was not reasonable. There were too many uncertainties in her plans.27 The court 
emphasised that although one should avoid making a decision which could 
amount to unfair discrimination, our courts should not readily accept that the 
primary caregiver’s decision is in the child’s best interests. The court delved into 
the constitutional aspects of refusing an application for relocation and highlighted 

________________________ 

 23 F v F para 12; B v M para 158; Bonthuys 2000 SAJHR 501–503. 
 24 Jackson 318H.  
 25 Bekker and Van Zyl 2003 THRHR 147. In B v M para 218 it was said that children who are 

deprived of a meaningful relationship with one of their parents are psychologically at 
greater risk even when they are able to maintain a relationship with their other parent.  

 26 Jackson 317D–E. 
 27 The appellant had resigned her job, sold her house and motor vehicle, shipped her furniture 

and the family pet to the United Kingdom and informed the child’s school that she would 
be leaving even though she knew the respondent opposed the move. By the time the matter 
went to oral evidence, she had secured a temporary low-paying job, details regarding the 
costs of after-care for the child were not provided and there was uncertainty about her 
employment prospects. She also admitted that her plans were constantly changing (paras 
20–21). See also K v K. 
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the importance of the primary caregiver’s rights. Had it not been for the 
uncertainties in her planning, the application would most likely have been 
granted. Thus, in Jackson the SCA did not attach great importance to the rights 
of the primary caregiver, even though our courts have always held that the 
welfare of the child depends on the welfare of the primary caregiver, while in F v 
F the rights of the primary caregiver were emphasised but qualified by the 
reasonableness of the decision to relocate.  

The above discussion confirms that there was a need for guidance. Jackson v 
Jackson and H v R are perfect examples of cases where the facts were similar, 
yet the outcomes were different. This affirms that what a court regards as being 
in the best interests of the child depends on its specific interpretation of the “best 
interests” standard. The question now is whether the Children’s Act provides 
sufficient guidelines to assist courts in deciding relocation disputes. 

3 THE CHILDREN’S ACT  
South Africa does not have legislation dealing specifically with relocation 
disputes. Many provisions in the Children’s Act do, however, apply to such 
disputes.  

Section 7 provides a list of factors to be taken into account in determining 
what is in the best interests of the child. This section applies in all matters 
concerning a child, but the factors listed must be applied only insofar as they are 
relevant to the matter at hand. Section 9 reiterates the importance of applying the 
best interests of the child standard in all matters concerning the care, protection 
and well-being of the child.  

Section 18 deals with parental responsibilities and rights of guardians. Both 
parents are the guardians of their biological child if they were married to each 
other at any stage between the conception and birth of the child or afterwards.28 
As a result, both guardians must consent to the removal and departure of the 
child from the Republic, unless a court orders otherwise.29 This section does not 
apply to relocation within the Republic. 

In Joubert v Joubert30 certain provisions of the Act were discussed. Section 30 
of the Act deals with the co-exercise of parental responsibilities and rights and 
allows each co-holder of parental responsibilities and rights to exercise these 
responsibilities and rights without the consent of the other co-holder, unless the 
Act or an order of court provides otherwise.31 Thus, a parent who has parental 
responsibilities and rights may relocate with a child within the Republic without 
the other co-holder’s consent, unless it would be contrary to the Act or a court 
order.32  

However, in terms of s 31(2)(a), a co-holder of parental responsibilities and 
rights must give due consideration to the views or wishes of the other co-holder 
before a decision is taken which is likely to significantly change, or have a 
________________________ 

 28 The situation where the parents of the child are unmarried and the possible consequences 
thereof in relocation disputes will not be considered in this article. 

 29 Section 18(3)(c)(iii). 
 30 2008 6 SA 30 (C). 
 31 Section 30(2). 
 32 Issue 21 “Relocation” www.childlawsa.com/docs/lab/Issue%2021%20Relocation.doc 

(accessed 12-11-2009). 
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significant adverse effect on such co-holder’s exercise of parental responsibilities 
and rights. Once consideration has been given to the views expressed by the 
other co-holder, the co-holder of parental responsibilities and rights may act 
independently. Should the co-holder of parental responsibilities and rights fail to 
inform the other co-holder of his or her decision, such decision would not 
automatically be invalid, but would be subject to review with the determining 
factor being the best interests of the child.33 The mere fact that the decision is not 
automatically invalid places the rights of the primary caregiver above the best 
interests of the child. This provision goes against what was said in F v F, namely 
that one should not readily accept that the primary caregiver’s decision is 
compatible with the child’s welfare.34 In the case of a dispute, the issue of 
whether the decision is indeed in the best interests of the child is a determination 
that only a court can make.  

The Act further provides that a parent who holds parental responsibilities and 
rights must inform the child of a decision to relocate. Depending on the age, 
maturity and development of the child, such child’s views must be taken into 
account.35 Considering the views of a child does not serve a valuable purpose if, 
after taking such views into account, the primary caregiver can relocate within 
the Republic at will.  

Where there is any opposition to the relocation by the non-primary caregiver, 
it is possible that litigation could ensue. The Act emphasises the importance of 
refraining from litigation and requires an approach conducive to conciliation.36 
However, if this is not possible, litigation could ultimately occur. If there is 
litigation, courts should strive not to cause any delay in their decisions.37 In 
Cunningham v Pretorius38 it was said that if the legislative injunction to avoid 
delay and adversarialism is to be given proper effect, motion proceedings should 
be regarded as the preferred route until such time as specialised tribunals with 
discrete dispute resolution methods were established. Furthermore, courts should 
abstain from an overly fastidious approach to factual disputes arising in 
affidavits.  

In terms of s 33(2) of the Act, parents who are experiencing difficulties in 
exercising their parental responsibilities and rights must first seek to reach 
agreement on a parenting plan before approaching a court for intervention. 
Mediation through a social worker or some other suitably qualified person is also 
compulsory in terms of s 33(5)(b). Parents can govern the issue of relocation in a 
parenting plan. The parenting plan thus provides an approach conducive to 
conciliation, as required in terms of s 6. However, this does not prevent a co-
holder of parental responsibilities and rights from obtaining the consent of the 
court for relocation; nor does the section compel co-holders to agree on a 
parenting plan.39  

________________________ 

 33 Joubert paras 27–33. See B v M which dealt with relocation within the Republic. 
 34 F v F para 13. 
 35 Sections 6(5) and 31(1)(a). 
 36 Section 6(4)(a). 
 37 Section 6(4)(b); Cunningham v Pretorius para 6.  
 38 Para 8. 
 39 See s 33(1) of the Act which provides that co-holders of parental responsibilities and rights may 

agree on a parenting plan to govern their responsibilities and rights in respect of the child. 
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In terms of s 10 of the Act, a child who has attained an age, state of maturity 

and stage of development to be able to participate in any matter concerning him 
or her has the right to participate, and the views he or she expresses must be 
given due consideration. In Van Rooyen v Van Rooyen the children, then aged 9 
and 11, were not seen as being mature enough for the court to have regard to 
their views. The court acknowledged that the views of the child must be given 
due consideration, but was not eager to do so as children can easily be 
manipulated by their parents.40 In De Groot v De Groot the court held that the 
Act not only vests a child with certain rights, but also gives a child the 
opportunity to participate in any decision-making which affects him or her. Thus, 
the Act explicitly recognises the right of a child to be heard.41 Furthermore, s 31 
provides that the child’s views must be given due consideration.42 In De Groot v 
De Groot all the children (who the court felt were of an age,43 maturity and stage 
of development to fully comprehend the situation)44 expressed the view that they 
did not want the status quo to change. This factor was taken into consideration in 
determining whether it would be in their best interests to relocate abroad with 
their mother.  

The Act also assists a parent who has been awarded contact rights to the child. 
If a person who has care of a child refuses another person who has parental 
responsibilities and rights (including contact) in respect of the child the 
opportunity to exercise such rights, the former is guilty of an offence and liable 
on conviction to a fine or to imprisonment not exceeding one year.45 The 
provision is, of course, not unique to relocation disputes. Empirical research has 
shown that once relocation has been allowed, the contact rights of the non-
primary caregiver frequently become lost due to estrangement.46 Section 35 tries 
to minimise this possibility. However, it would not be in the best interests of the 
child for his or her parent to be imprisoned for breach of this section. If the 
relocation is abroad, the child would usually have to return to South Africa as a 
result of the parent’s imprisonment. Having to return to South Africa would not 
be in the child’s best interests, especially if he or she is well-settled in the other 
country, at school and so forth.47 Furthermore, it is very likely that the child 
could regard himself or herself as the reason for the primary caregiver’s 
imprisonment. It is submitted that the possibility of imprisonment should be 
omitted from the Act even though it demonstrates the importance of the child 
maintaining contact with the non-primary caregiver. 

Our courts ought to adopt the practice of incorporating provisions similar to 
those in Van Rooyen v Van Rooyen in their orders.48 In Van Rooyen the applicant 
was required to take all steps necessary to cause the order of the court to be made 
________________________ 

 40 Van Rooyen 439H–J; H v R 628I–J. 
 41 De Groot para 6. See also K v K para 18. 
 42 De Groot para 6. 
 43 The children were then 14 and 11 years of age. 
 44 Para 17. 
 45 Section 35. 
 46 Parkinson and Cashmore “The Need for Reality Testing in Relocation Disputes: Empirical 

Evidence from Australia” unpublished paper presented for Cumberland Lodge Conference, 
held at Cumberland Lodge, Windsor in August 2009 (copy on file with author) 12. 

 47 Shawzin v Laufer 669F. 
 48 Kruger 2001 THRHR 456.  
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an order of the Family Court of Western Australia, and/or to take such other 
steps as may be necessary to ensure that the order is enforceable in Australia. 
The court furthermore ordered the applicant to set up a trust account which could 
be used by the respondent towards the reasonable costs of any litigation that 
might arise out of non-compliance by the applicant with her obligations.49 Such 
requirements are more appropriate than the possibility of the primary caregiver 
being imprisoned as a result of his or her failure to comply with the contact 
arrangements.  

If the relocation is abroad, court orders should compel the relocating parent to 
ensure that the order is enforceable in the foreign country and that a trust fund be 
created. Should the matter concern relocation within the Republic, the relocating 
parent should be compelled to set up a trust fund. Such provisions would provide 
some protection to the non-caregiver in the event of the primary caregiver failing 
to uphold the contact arrangements.  

Unfortunately, however, the parties are not always in a financial position to 
maintain contact arrangements. Some primary caregivers have found themselves 
in a financial crisis after conducting litigation.50 In such cases it cannot be said 
that the primary caregiver is to blame for not being in a financial position to 
maintain the contact arrangements. If the necessary consent had been given by 
the non-primary caregiver there would have been no need for litigation.51 This is 
a factor that has not been considered by our courts when considering relocation 
applications. The other scenario is that non-primary caregivers may find 
themselves in a situation where they cannot proceed with litigation as a result of 
the costs involved. A requirement that the parent who wishes to relocate create a 
trust fund will assist the non-primary caregiver in this regard. 

Until such time as family courts are established by an act of Parliament, the 
high courts and divorce courts have exclusive jurisdiction to make orders 
regarding, inter alia, the departure and removal of a child from the Republic.52  

4 THE EFFECTIVENESS OF SECTION 7 OF THE CHILDREN’S ACT 
It is necessary to explore the extent to which our courts have relied on the factors 
stated in s 7 of the Children’s Act in the context of relocation disputes since the 
commencement of the Act. 

In AC v KC 53 the court was faced with an application for temporary relo-
cation.54 The respondent (mother) had care of the children and the appellant 
________________________ 

 49 Van Rooyen 442F–H. 
 50 Parkinson and Cashmore“The Need for Reality Testing in Relocation Disputes” 9–10.  
 51 Stock v Stock 1981 3 SA 1280 (A) 1290B–C in which it was said that, as the non-primary 

caregiver’s right to contact with the child will be reduced by the relocation (abroad), only 
the former’s consent is required, and if he or she withholds such consent it becomes 
necessary to inquire whether such refusal is reasonable or unreasonable.  

 52 Section 45(3)(d) of the Children’s Act. 
 53 (A 389/08) [2008] ZAGPHC 369 (13-06-2008). 
 54 In England, if the application is of a temporary nature, the criteria for allowing the 

application are not as stringently applied: Hodson “Relocation of children” 
www.davidhodson.com/assets/documents/relocate1.pdf (accessed 12-11-2009). It does not 
appear as if a distinction between applications for temporary and permanent relocation is 
made in South Africa. In both instances the guiding principle is the best interests of the 
child.  
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(father) had contact rights in respect of the children. The respondent had been 
offered an attractive post in Abu Dhabi and wished to remove the children from 
the Republic for approximately three years so that they could accompany her. 
The appellant refused permission for the children to accompany their mother to 
Abu Dhabi because their removal from South Africa would deprive him of 
personal contact with them, the respondent would not have the benefit of the 
support system she had in South Africa,55 and there was insufficient information 
pertaining to the stay in Abu Dhabi. The respondent had not provided details 
regarding her financial position in Abu Dhabi, the education of the children, and 
the possible problems regarding where she and the children would live and how 
they would arrange their transport. It was argued that s 7 of the Children’s Act 
requires a court to take the appellant’s right to have contact with his children into 
consideration and that, because of the lack of information pertaining to their stay 
in Abu Dhabi, the court a quo had not been in a position to make a proper 
evaluation of the factors contained the section. The applicant argued further that 
although the respondent’s decision was bona fide, it was not reasonable.  

The appeal court relied on the reasonable person test which required of the 
court to place itself in the shoes of the bonus paterfamilias.56 According to the 
court, the mother’s decision was not only bona fide, but reasonable as well. 
Furthermore, the court took into account that it should not readily interfere with 
a bona fide decision of the primary caregiver.57 It is submitted that the approach 
adopted by the appeal court was incorrect. The test to be applied is not the 
reasonable person test, but that of the best interests of the child. The court should 
have had regard to the allegations made by the appellant. The appeal court’s 
view was that, although the court a quo had not specifically dealt with the factors 
listed in s 7, this did not mean that they were not considered, for the judge in the 
court a quo had been aware that determining whether the decision of the primary 
caregiver was reasonable required a balancing of competing factors.58 This view 
of the appeal court is incorrect, for the balancing of competing factors is not used 
to determine whether the decision by the primary caregiver is reasonable, but to 
ascertain whether it is in the best interests of the child. The Act obliges parties to 
take the relevant factors into account when determining the best interests of the 
child. The appeal court should have identified those factors relevant to the 
inquiry, and weighed up the competing factors.  

In terms of s 7(1)(h) of the Act, the court was required to take into account the 
child’s physical and emotional security, as well as his intellectual, social and 
cultural development. Thus, the fact that the youngest child suffered from a 
________________________ 

 55 It was mentioned that at some point in their marriage the respondent had suffered from 
depression and had to be taken to a clinic. 

 56 AC v KC para 13. 
 57 Ibid. 
 58 Para 11. In K v K para 9 the court did not mention s 7, but emphasised that it is for the 

court to decide what is in the best interests of the child. It is also evident from the judgment 
(paras 15–17) that particular factors contained in s 7 were taken into account: providing for 
the educational needs of the child (s 7(c)); the child’s social and cultural development 
(s 7(h)); the need for the child to maintain a connection with her family, extended family, 
culture or tradition (s 7(f)(ii)); the personal relationship between the child and her mother 
(s 7(a)(i)); and the attitude of the parents towards exercising parental responsibilities and 
rights (s 7(b)(ii)). 
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concentration problem and that his command of the English language was poor 
should have been given greater consideration. In terms of s 7(1)(c), the court was 
required to take into account the respondent’s capacity to provide for the needs 
of the child, including his emotional and intellectual needs. This factor was not 
considered by the court. The Family Advocate’s report59 also contained reser-
vations about the youngest child, as he was not a good learner and might have 
problems if educated through the medium of English.60 As a result, the factors 
listed in s 11 of the Act61 should have been taken into account. The section 
requires that due consideration be given to, inter alia, the child being provided 
with support systems, the possibility of the child participating in educational 
activities and so forth.  

It is also not enough that the primary caregiver regarded the decision as 
reasonable and one which she felt would be beneficial to the children. On appeal, 
it was mentioned that the court a quo had been aware that a weighing up of 
considerations was necessary. The court a quo had taken into account that strife 
might result if one parent opposed an opportunity which the other parent regards 
as a good one and that such strife would ultimately be to the disadvantage of the 
children.62 However, in F v F 63 it was held that although appropriate weight 
should be attached to the primary caregiver’s interests, courts must guard against 
the assumption that the decision taken by the primary caregiver is equivalent to 
the child’s best interests.  

It was acknowledged by the court in AC v KC that there are no guarantees and 
that an element of risk is present in the respondent’s decision, but that there are 
also opportunities which may end up being advantageous to the children.64 This 
view has also been expressed in other decisions.65 However, on the evidence 
before the court in the present case, the only advantage was that the mother had 
been offered a good opportunity in her field of specialisation. The court therefore 
focused on the interests of the mother, rather than those of the children. There 
was also no evidence on why the respondent thought that the children ac-
companying her would be to their benefit. A career opportunity is but one factor 
to be considered in deciding the best interests of the child. As mentioned in 
Jackson v Jackson, our courts do not readily interfere with the reasonable 
decisions of the primary caregiver, but relocation is not a right bestowed on the 

________________________ 

 59 Due to the urgency of the matter the Family Advocate could not conduct an in-depth 
investigation into the child’s circumstances. 

 60 Abu Dhabi does not provide for schooling in Afrikaans. 
 61 This section deals with children suffering from a disability or chronic illness. 
 62 AC v KC para 14. 
 63 Para 13. See also Jackson v Jackson 317D–F in which Cloete JA held: “[T]he fact that a 

decision has been made by the custodian parent does not give rise to some sort of 
rebuttable presumption that such decision is correct. The reason why a court is reluctant to 
interfere with the decisions of a custodian parent is not only because the custodian parent 
may, as a matter of fact, be in a better position than the non-custodian parent in some cases 
to evaluate what is in the best interests of the child but, more importantly, because the 
parent who bears the primary responsibility of bringing up the child should as far as 
possible be left to do just that. It is however, a constitutional imperative that the interests of 
the children remain paramount. That is the ‘central and constant consideration’”. 

 64 AC v KC para 12. 
 65 Cunningham v Pretorius. 
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primary caregiver.66 Other than the mother earning a better salary in Abu Dhabi 
no further information was provided. It is thus not certain whether her decision 
was reasonable in all the circumstances. 

The court was also satisfied that the respondent had weighed the advantages 
and disadvantages of her decision to accept the job offer, and that she considered 
it to be reasonable.67 But is the balancing process not the duty of the court? Does 
this mean that every primary caregiver can approach the court and argue that he 
or she has weighed the pros and cons of the decision, and should therefore be 
allowed to relocate? Such an approach favours the rights of the primary 
caregiver, even though the advantage of the move is merely one of the factors 
taken into account in determining the best interests of the child. 

AC v KC shows that even though s 7 was in force it was not relied upon by the 
court. This was an incorrect approach as the Act specifies that regard must be 
had to the relevant factors as provided in s 7. It is submitted that the court 
focused mainly on the rights of the primary caregiver rather than the best 
interests of the children. The decision was thus not only contrary to the 
provisions of the Children’s Act, but to those of the Constitution as well.  

Strangely, the very same court adopted a completely different approach in 
Cunningham v Pretorius. In this case it was emphasised that courts are obliged 
to rely on the factors mentioned in s 7 insofar as they are relevant to the 
particular inquiry. The court had to decide whether the primary caregiver’s 
request to relocate permanently with the child (B) should be granted. B also 
struggled with a language disability and the court stressed the importance of 
having regard to that impairment.68 In this instance the primary caregiver 
(mother) had remarried and wanted to live in the United States with her new 
husband. The application was opposed by the child’s father, mainly because he 
was of the view that the relocation would further impair the child’s language 
disability. Section 11 of the Act lists specific factors that must be considered 
when dealing with a child who is intellectually impaired.  

The court in Cunningham v Pretorius started by excluding factors in s 7 which 
were not relevant to the particular enquiry. The court was of the view that the 
primary factors were the nature of the relationship between the child and his 
parents and the attitude of both parents towards the child.69  

The court held that the guiding factor is the best interests of the child, but that 
there also has to be a weighing up and balancing of the following: the 
reasonableness of the primary caregiver’s decision to relocate; the practical and 
other considerations on which such decision is based; the competing advantages 
and disadvantages of the relocation;70 and how the relocation will affect the 
child’s relationship with the non-primary caregiver.71 Thus, while the best 
interests of the child are of paramount importance, the fundamental rights of 

________________________ 

 66 Jackson 318F. 
 67 AC v KC para 15. 
 68 In this instance the child did not struggle with English, but with Afrikaans.  
 69 Para 59; s 7(1)(a)–(b) of the Act. 
 70 Cf. AC v KC where the court relied on the applicant’s view on the advantages and 

disadvantages of the move.  
 71 Cunningham para 5. 
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parents are given equal consideration. However, the court failed to acknowledge 
that although the rights of the parents are fundamental in such enquiries, they can 
be limited when tested against the best interests of the child standard. The court 
nevertheless held that the Act accords primacy to the best interests of the child, 
and that when determining whether a decision is in the best interests of the child, 
courts should acquire an overall impression and bring a fair mind to bear on the 
facts as established by the parties. This entails the court assessing the relevant 
facts, opinions and circumstances in a balanced fashion, rendering a finding of 
mixed fact and opinion, and, in the final analysis, adopting a structured value 
judgment as to what it considers will be in the best interests of the child.72 This 
decision is further proof that the approach followed by the court in AC v KC was 
incorrect, as the court paid scant attention to the facts the appellant placed before it. 

One of the factors that the court took into consideration in Cunningham v 
Pretorius is contained in s 7(1)(n) which deals with minimising further legal and 
administrative proceedings in relation to a child. The court, however, mentioned 
that this factor cannot be weighed uncritically isolated from other more 
meaningful factors. The court felt that the child’s parents could not see the 
negative impact that the litigation had on the child. Allowing relocation would 
assist in avoiding or minimising further legal or administrative proceedings.73 
This illustrates the importance of avoiding litigation. However, the court’s 
reasoning is incorrect, as allowing the relocation would not exclude the 
possibility of the father bringing an appeal.  

An undeniable fact in the Cunningham case was that if the child relocated it 
would impact negatively on his relationship with his grandparents and step-
mother. There was a likelihood that the loss of contact with them would diminish 
his ability to cope.74 However, the court held that the applicant and her new 
husband had the capacity to provide for the child’s emotional and intellectual 
needs in the United States. This capacity is a factor in terms of s 7(1)(c).75 There 
was also no doubt that the child’s physical environment would be secure which 
is a factor that must be considered in terms of s 7(1)(d).76 One can deduce that if 
the primary caregiver is well-equipped to assist the child in adapting to his or her 
new environment, it will be a factor in favour of allowing the relocation. The 
judge commented that, without wishing to diminish the importance of the 
relationship between the respondent and B, the birth of the respondent’s second 
child with his new partner would bring him some comfort should B relocate.77 If 
this was indeed true, why would the respondent have refused to consent to B’s 
relocation? No court is in a position to know the possible effect the relocation 
will have on the parent, and possibly the child. The possibility that the birth of a 
new child will provide the “left behind” parent with comfort should not be a 
consideration when making a determination on relocation.78  

________________________ 

 72 Para 9. 
 73 Para 59. 
 74 Para 60. 
 75 Ibid. Cf. AC v KC where no regard was had to the child’s disability. 
 76 Cunningham para 60. 
 77 Para 62. 
 78 Cf. B v M in which the applicant and her new husband had a child whose best interests 

were also taken into account.  
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One of the factors the court found to be of critical importance was that the 

child was at a tender age of development and had spent most of his life with his 
mother who was his primary caregiver, which according to s 7(1)(g) is a factor to 
be taken into account. The court felt that it would be a disconcerting loss for both 
mother and child should the applicant be compelled to relocate without the 
child.79  

In addition to the factors listed in s 7 the court also felt that there was no 
reason to deprive the applicant of her role as primary caregiver. The result of 
refusing to allow relocation would compel the applicant to choose between her 
second marriage and her child, while the respondent would be free to start a new 
family. This indicates that the court took into account the primary caregiver’s 
right to freedom of movement. 

Other factors predating the Children’s Act taken into account by the court 
were the bona fides and reasonableness of the applicant’s decision, which the 
court found in the applicant wanting to relocate to join her new husband and start 
a new life for herself and B.  

The court acknowledged the respondent’s argument that the applicant’s 
decision was impulsive and that there was no guarantee that the marriage would 
last. However, relying on the expert’s report, the court was satisfied that the 
applicant could control her emotional energy and follow through on planned 
action. Furthermore, she was described in the report as being practical, con-
ventional and careful in her approach to problems.80 The court was satisfied that 
the applicant’s decision was both reasonable and bona fide. The court concluded 
by stating that, as hard as the reality facing the respondent may be, the way in 
which the applicant had chosen in a reasonable manner to order her life was one 
of those things that he would simply have to bear. His unjustified speculations 
about the prospects for the duration of her marriage could have little influence on 
the court’s decision. Were the court to refuse the applicant permission to relocate 
on the ground that her decision to marry was impulsive, and compel her and her 
new husband to adopt a manner of life which they did not want, the frustration 
and bitterness that this would cause would not only strain their new marriage, but 
would also adversely impact on B’s best interests.81 This dictum is in line with 
many judgments, namely that the welfare of the child depends largely on the 
welfare of the primary caregiver.82 However, the fact that the primary caregiver’s 
decision is reasonable and bona fide is not sufficient to justify granting 
permission to relocate. Our courts must still weigh other relevant considerations 
in respect of the best interests of the child, which include the competing 
advantages and disadvantages of the relocation and the impact of the relocation 
on the child’s relationship with the non-primary caregiver.83  

Another factor of importance in Cunningham was the child’s language 
difficulty. The court acknowledged that there was a possibility that the relocation 
could have a harmful effect on the child’s learning potential.84 However, it 
________________________ 

 79 Cunningham para 63. 
 80 Para 64–66. 
 81 Para 68. 
 82 Jackson v Jackson 318F–G; F v F para 17; Godbeer v Godbeer 982I–983A; Bonthuys 

2000 SAJHR 90.  
 83 Cunningham para 69. 
 84 The experts testified that the child appeared to be more comfortable speaking English. 
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further stated that the child’s learning potential might be harmed regardless of 
whether he stayed or relocated. The court was satisfied that should B relocate, he 
would be exposed to a relatively privileged environment and would be provided 
with support systems which are equal, if not superior, to those that are available 
locally. Furthermore, the applicant’s adaptable, focused and efficient character 
was such that B’s disability would be adequately catered for in Texas with 
dignity and in a manner promoting his ultimate self-reliance.85 Moreover, B’s 
difficulty was not of a nature which would justify either separating him from his 
mother or compelling his mother to remain in South Africa against her wishes 
and possibly forfeiting the prospect of a happy marriage.  

The right of the child to maintain contact with his biological parents was 
another factor the court considered.86 The court held that as a result of globalisation 
and increased mobility one parent’s interests will invariably have to yield to 
those of the other. It found that all the relevant factors (B’s age, the bond 
between B and his mother, the favourable environment, the opportunities available 
at the place of relocation and the primary caregiver’s capacity) favoured the 
applicant. In such circumstances the best that a court can do is to ensure that the 
primary caregiver does not thwart meaningful contact between the child and the 
non-primary caregiver even though contact is maintained in a less than 
satisfactory manner.87 It is far from ideal that one parent’s interests should yield 
to those of the other. The approach should be that one parent’s interests would 
bow to the best interests of the child. 

Cunningham illustrates that although s 7 provides factors which our courts 
must take into account they are not always sufficient. The starting point for the 
court was the Act and, thereafter, the factors as developed in our case law. If one 
compares AC v KC to this decision, one sees that the former was deeply flawed. 

In De Groot v De Groot the applicant sought an order allowing her to relocate 
permanently to Dubai with the children born of her previous marriage. Her main 
reasons for wishing to relocate were her forthcoming second marriage and that 
the move would improve her financial position, enabling her to maintain the 
children financially.  

It was common cause that the applicant would be able to provide financially 
for the children in Dubai. The court held that this is only one of the factors to be 
taken into account. It accepted that the applicant would enjoy an improved 
lifestyle, but found that the same could not be said of the children in light of the 
experts’ reports. These reports emphasised that the children would experience 
some trauma if they were to be separated from their father with whom they had a 
deep bond.88  

The court took into account that a refusal to allow the relocation application 
could result in financial hardship for the applicant and the children, and could 
furthermore impact on their material needs. The applicant had not sought 
employment in South Africa after her retrenchment. The court was of the view 

________________________ 

 85 Section 11(1)(c). Cf. AC v KC where the child’s language disability was not considered at 
all. 

 86 See s 7(1)(e) of the Children’s Act. 
 87 Cunningham para 72. 
 88 De Groot para 18. 
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that if she sought employment elsewhere in South Africa, they would only face 
temporary hardships.89 

The court emphasised the factors listed in s 7 but ultimately based its decision 
on the wishes of the children, who, according to the court, were of an age, 
maturity and stage of development to make an informed decision. The court was 
satisfied that it would not be in the best interests of the children to change the 
parenting plan.90 Both parents were primary caregivers and spent an equal 
amount of time with the children.91 They also lived in the same building 
complex.  

This case illustrates the importance of taking into account the views of the 
child in a matter which would affect him or her. The child’s views have always 
been part of the enquiry, but were not usually taken into account by the courts. In 
this instance, had the children not had the opportunity to air their views, and had 
the relocation been allowed, their best interests would not have been secured. 

5 CONCLUSION 
Although s 7, as it stands, serves as a closed list of the factors in respect of 
determining whether a decision to relocate will be in the best interests of the 
child, recent case law on relocation disputes indicates that it should not be 
viewed as such. Sometimes the factors listed will be sufficient;92 at other times 
additional factors identified by our courts will have to be taken into account.93 
The child’s views must be taken into account if the child is of such an age, 
maturity and stage of development as to be able to assist the court in determining 
what would be in his or her best interests.94 Section 7 should serve as the starting 
point for our courts, but it should remain their task to decide if there are other 
relevant factors. As was said in B v M, the determination of what is in the best 
interests of the child should be left to the person applying the standard.95 The 
approach adopted in AC v KC should be avoided in future, and our courts should 
be equipped to decide matters of such a sensitive nature. It is recommended that 
legislation dealing specifically with relocation should be promulgated.96 It is 
impossible to design legislative provisions to cover all eventualities, but some 
legislative guidance would be welcome. 

________________________ 

 89 Para 22. 
 90 Para 23. Cf. K v K paras 18 and 30 in which the views of the child (who was not yet 10 

years old) were considered naïve and unrealistic and it was felt that the child was not yet of 
an age to be able to appreciate the consequences of removing her from her friends, familiar 
school and surroundings. 

 91 The situation would be different in those instances where the parents do not share an equal 
amount of time with the children. If the qualifications are met, the views of the child would 
be even more persuasive in those situations. 

 92 Campher v Cushing (CA 113/2009) [2009] ZAECGHC 35 (9-06-2009) which dealt with an 
application for the departure of the child from the Republic. 

 93 Cunningham v Pretorius. 
 94 De Groot. 
 95 B v M para 152. 
 96 Bonthuys 2000 SAJHR 510 recommends that either the common law be reinterpreted, 

existing legislation be reformulated or new legislation be adopted and that the inter-
pretation of both the common law and legislation be informed by either formal or informal 
policy which favours relocation. 
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First, the proposed legislation should define “relocation”. In certain states of 

America distance is taken into account.97 The American Academy of Matri-
monial Lawyers has developed a Model Relocation Act which defines “relo-
cation” as “a change in the principal residence of a child for a period of sixty 
[60] days or more, but does not include a temporary absence from the principal 
residence”.98 A definition would be useful in South Africa in light of the 
distinction the Children’s Act draws between “removal” and “departure”.99  

The legislation should also contain the factors our courts have identified.100 It 
should emphasise that in ascertaining whether the proposed move would be in 
the best interests of the child, these factors should be considered in addition to 
the factors in s 7 of the Children’s Act, where relevant. 

The legislation should also determine whether the rules should be less strictly 
applied in cases where there is an application for temporary relocation. In 
England, if someone applies for a temporary relocation, the strict requirements 
need not be met.101 Our courts do not appear to draw such a distinction. One 
could argue that a thorough investigation is not needed if the sacrifice is for one 
or two years. However, our courts should still be guided by the best interests of 
the child. 

The legislation should also indicate whether or not the rules will be applied as 
stringently in respect of relocation within the Republic. In terms of the 
Children’s Act, it appears as if the court requires the primary caregiver to do no 
more than consider the views of the non-primary caregiver and the child before 
relocating. Our courts should also consider whether it would be reasonable to 
expect the non-primary caregiver to relocate as well.102 If the interests of the 
child are regarded as paramount in such cases, the possibility of the non-primary 
caregiver relocating may assist in diminishing the psychological harm that 
children might suffer should they be separated from either parent.103  

The legislation should also govern the mediation process to be followed in 
respect of relocation disputes and provide guidelines as to how a parenting plan 
can best deal with such disputes should they arise.  

It is recommended that South Africa follow the lead provided by Australia and 
New Zealand where empirical research has been conducted to ascertain the “after 
effects” of a relocation application, whether successful or not. The research 
________________________ 

 97 Family Law Council (Australia) Discussion Paper (2006) 10. 
 98 Family Law Council (Australia) Discussion Paper (2006) 11. 
 99 See s 18(c)(iii). The Children’s Act does not define “removal” or “departure”. 
 100 See fn 13. 
 101 Hodson “Relocation of children” www.davidhodson.com/assets/documents/relocate1.pdf 

(accessed 12-11-2009). 
 102 Family Law Council (Australia) Discussion Paper (2006) 21; Parkinson 2008 FLR 164. 
 103 Parkinson 2008 FLR 164–167 criticises this option and provides reasons why it is not 

necessarily a good one. See further Jackson v Jackson 320I–321B where it was held that 
although the mother had indicated an interest in relocating to Australia there was a huge 
difference between relocating with her wealthy husband and children, and relocating as a 
single mother with a child born from a previous marriage. However, this statement took 
into account the interests of the mother as opposed to the interests of the children. There 
were many advantages attached to the move to Australia and they were not disputed by 
the mother. This factor should have been given more weight since it was common cause 
that the children would have a better quality of life in Australia. 
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conducted thus far has shown that some primary caregivers find themselves 
returning to the place from which they relocated, as the “grass was not greener 
on the other side”.104 The effect of such a return is that the child’s life is 
disrupted once again, which may not be in his or her best interests. 

In many cases it has been held that the “blow” which the non-primary care-
giver will experience as a result of the relocation can be ameliorated by general 
contact arrangements105 which would include mechanisms such as block 
visitations, as well as regular telephonic and email contact. Research has, 
however, shown that such contact arrangements are not always adequate and 
result in the children losing interest in the non-primary caregiver.106 It is 
important to ascertain the extent to which contact arrangements have been 
maintained, especially in light of s 35 of the Act. A provision dealing with the 
consequences should the primary caregiver fail to uphold the contact 
arrangements, could also be included in the legislation. 

It is submitted that the cases examined above and the aspects which might 
benefit from legislative guidance indicate that South Africa still has a long way 
to go before the issue of relocation is settled. Our courts have a good starting 
point for the expedition in s 7 of the Children’s Act. 

 

________________________ 

 104 Parkinson and Cashmore “The Need for Reality Testing in Relocation Disputes” 11. 
 105 Van Rooyen v Van Rooyen; H v R; B v M; Cunningham v Pretorius.  
 106 See Parkinson and Cashmore “The Need for Reality Testing in Relocation Disputes” 7 

and Bekker and Van Zyl 2001 THRHR 150 in which the authors state that children 
become alienated from the non-primary caregiver during and after divorce. Thus, if the 
contact arrangements are not maintained, the non-primary caregiver could find himself or 
herself in a situation where he or she may lose this right altogether. 
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1 INTRODUCTION 
One of the fundamental objectives of any legal system is to ensure that the 
system is inherently fair and accessible. Many legal systems in the world today 
are criticised for their lack of fairness, accessibility and, ultimately, legitimacy. 
A legal system can only be legitimate when it is effective and when justice, 
fairness and the protection of fundamental rights are provided. Some com-
mentators believe that this ideal legal environment can only be achieved through 
the provision of proper legal aid and legal representation.1 Many modern states 
provide for legal aid and legal representation, even at state expense, in both 
criminal and civil legal matters. However, the extent of such legal aid and 
representation differs from country to country, and also in respect of the people 
and groups qualifying for such aid. 

At the outset of this article, it is important to distinguish between the concepts 
of legal aid (“regshulp”) and legal representation (“regsverteenwoordiging”). In 
essence, legal aid includes the provision of legal support or assistance to some-
one, which assistance could include financial assistance.2 Commentators have 
defined legal aid as “the gratuitous provision of legal assistance to persons who 
cannot afford to employ [the] services of legal practitioners”.3 The aforemen-
tioned definition seems to indicate that the provision of legal aid should generally 
________________________ 

 * Part of this paper was presented at the 13th World Conference of the International Society 
of Family Law held in Vienna, Austria (16-09-2008–20-09-2008). 

 ** BLC LLB LLM LLD.  
*** BA Hons LLB LLM. 
 1 See, for example, Olivier et al Social Security: A Legal Analysis (2003) 211ff. See also 

Bekker “The right to legal representation, including effective assistance, for an accused in 
the criminal justice system of South Africa” 2004 CILSA 173. Bekker points out that it is 
often argued that there is a practical and logical connection between legal representation 
and the concept of a fair trial. See also S v Gora 2010 1 SACR 159 (WCC) where it was 
held that justice is dispensed through the mechanism of a fair trial. 

 2 See the definition of “aid” in the Collins Concise Dictionary 21st century ed (2004) 27. 
 3 McQuoid-Mason “Legal Aid” in Joubert (ed) LAWSA (2004) 207 209. 
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include both legal advice and legal representation in both criminal and civil 
matters. Legal representation on the other hand, essentially refers to the right that 
a person has to obtain the assistance of a lawyer in a legal matter. According to 
the formal definition, representation is an act of representing, or an instance 
where one person acts on behalf of another person in a particular (ie. legal) 
capacity.4 When contrasting the two concepts, it seems that the concept of legal 
aid is regarded as a much wider term, and that it includes aspects such as legal 
advice, legal education, financial aid and legal training. Therefore, legal aid can 
be described as a system where assistance by legal experts or even financial aid 
is provided in court trials, with the aim of achieving equality and fairness. The 
purpose of legal aid is thus to use public funds in order to cover the legal costs 
and expenses of those people in a particular society who are unable to pay for 
such costs themselves.5 It is submitted that by providing legal aid, social equality 
is promoted and disparities that exist because of the lack of financial means, are 
removed. The ultimate advantage is that equal protection by and before the law 
is enhanced, which is an essential element of the administration of justice in a 
democratic state. The view has also been expressed that legal aid should not be 
regarded as charity to the indigent, as was the position in the past, but should be seen 
as a positive obligation of any democratic community or state.6 This view seems 
to be supported in international law, which is referred to below in this article.7 

In South African legal history, the provision and development of legal aid has 
been both controversial and interesting. Initially it was only provided in criminal 
matters, but later legal aid was also extended to civil matters, albeit in a limited 
fashion. It is generally accepted that legal proceedings are both complex in 
nature and intimidating in practice. This reality is exacerbated in the current 
South African legal system where the judiciary is confronted with indigent, 
illiterate and vulnerable groups in complex legal cases on a daily basis. Lawyers 
inevitably play an indispensable role in such a system, and the provision of legal aid 
and legal representation to those who cannot afford such services is a fundamental 
element of ensuring a just and fair legal system.8 In view of the aforementioned, 
the aim of this article is to investigate the South African legal position regarding 
the provision and scope of legal aid and legal representation at state expense for 
certain persons and meritorious institutions such as indigent family units. Some 
of the important requirements of international law will be highlighted and a few 
interesting advantages for poor family units will be emphasised. 

2 THE SOUTH AFRICAN HISTORICAL DEVELOPMENT OF LEGAL 
AID AND STATE-FUNDED LEGAL ASSISTANCE 

The concept and provision of legal aid in South African law has its origins in 
Roman law and, later, Roman-Dutch law. Roman law provided very few rules 
pertaining to legal aid, but in some cases counsel was assigned to minors, physically 

________________________ 

 4 See the definition of “representation” in the Collins Concise Dictionary 1272. 
 5 Olivier et al Social Security 212. 
 6 Ibid. 
 7 See part 4 below. 
 8 In S v Mabaso 1990 3 SA 185 (A) 216C–D Milne JA held (in a minority decision) that 

public policy requires that an accused should be fully advised of his or her right to remain 
silent even in preliminary proceedings, and that the proper person to give such advice is a 
legal adviser. 
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and mentally disabled and handicapped persons.9 Under Roman law, the provi-
sion for the appointment of legal counsel mostly applied to civil cases. If a party 
was unable to obtain counsel because of an opponent’s influence or superior 
expertise, the court would normally appoint someone to act on behalf of that 
person. The Roman rules were later received into Roman-Dutch law, and the 
element of poverty emerged as a criterion for assistance. At the same time, the 
practice of securing counsel of equal weight or expertise was abrogated.10 

From the limited sources available, it is clear that the South African common 
law indeed recognises an individual’s right to legal advice and representation. 
Notwithstanding the initial lack of a direct common-law right to counsel in civil 
matters, the importance of legal assistance in both civil and criminal matters was 
recognised over time. With the development of the legal system, the need for a 
more comprehensive legal aid system, including such aid in civil matters involv-
ing indigent parties, was recognised as a common-law provision and was also 
later included under various statutory provisions.11 

3 LEGAL AID AND THE SOUTH AFRICAN LEGAL DISPENSATION 
3 1 Introduction 
It was mentioned above that South African common law recognised a basic form 
of legal aid and legal representation only in the latter stages of its development. 
In early South African law no uniform legal aid scheme was in place and the 
system was characterised by several loose statutory and judicially created provi-
sions. English law also did not enhance the provisions regarding legal aid al-
though some pro Deo and in forma pauperis provisions were allowed.  

In general, the South African legal development regarding the provision of 
legal aid and legal representation can be divided into two distinct eras. The first 
era refers to the legal order before 1994. The second era refers to the legal order 
after 1994 when a new supreme constitutional dispensation commenced. 

3 2 Legal aid in South Africa pre-1994 
Prior to 1994, the granting of legal aid and representation in South Africa was 
largely dependent and based on the common-law right to legal representation (ie. 
the right to counsel). According to case law at the time, the right to represent-
ation had its origin in the common law as mentioned above.12 In many instances, 
________________________ 

 9 McQuoid-Mason in Joubert (ed) LAWSA 209 where reference is made to Digesta 1 16 95, 
3 1 1 4 and Voet Commentarius 3.1.11. 

 10 McQuoid-Mason in Joubert (ed) LAWSA 212–213. According to Roman law, if counsel 
refused to provide assistance after having been appointed by the court, he could be dis-
barred. In Roman-Dutch law advocates and attorneys were bound to act pro Deo if ap-
pointed. The cause of the client was regarded as paramount and cases could not be 
abandoned without good and lawful reasons. Indigent clients had to be assisted to obtain 
legal aid. 

 11 See also S v Wessels 1966 4 SA 89 (C). See, for example, the Magistrate’s Court Act 32 of 
1944, Supreme Court Act 59 of 1959 and Legal Aid Act 22 of 1969. 

 12 Cf. Brink v Commissioner of Police 1960 3 SA 65 (T); S v Wessels and S v Heyman 1966 4 
SA 598 (A). In Brink 67B–C and 68A–69H the court stated that it is the fundamental right 
of every South African citizen, upon apprehension or arrest, to obtain legal advice and to 
consult with his or her legal advisers. This right is so fundamental that in normal circum-
stances it has never been challenged.  
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the right to counsel was confirmed by statute and entrenched in criminal codes. 
Originally, the right was negatively formulated: every person had the right not to 
be deprived of legal representation but no one had the right to demand such 
representation directly. 

Some sources report that the South African legal system did not formally rec-
ognise the right to demand representation by a legal representative until 1819. 
This position stood in contrast to the position under Roman-Dutch law which, as 
mentioned earlier, did recognise a right to legal representation.13 Since that time 
the right to legal advice and representation has been recognised in various legal 
precedents.14 It must be pointed out, however, that there are two approaches to 
the right to legal aid and legal representation. In terms of the so-called “narrow 
approach”, an accused is merely entitled to be legally represented if he or she so 
chooses and can afford such representation. The opposite approach, the so-called 
“broad or progressive approach”, entails that an accused has to be provided with 
legal aid and legal representation if he or she cannot afford his or her own legal 
representation. Initially the South African courts followed the narrow approach 
and accepted the view that the right to legal representation in criminal cases did 
not impose direct or positive duties on the state to provide such representation. 
The state, and consequently the courts, only had a negative duty not to deny an 
accused the right to legal representation.15 

In 1988, some judicial authorities in the country decided to embark on a new 
approach. In S v Radebe; S v Mbonani16 the court held per Goldstone J that there 
was a general duty on judicial officers to ensure that an unrepresented accused 
was informed of his or her procedural rights which, according to the court, 
included the right to apply for legal aid and representation. Any failure to inform 
such an accused of his or her rights to legal aid and representation could, depend-
ing on the circumstances of the case, result in an unfair trial. This decision 
opened the door for South African courts to develop the existing right to legal 
aid and representation properly. It thus came as no surprise that some courts 
jumped at the opportunity in the latter part of 1988 with the groundbreaking 
decision of S v Khanyile.17 In the Khanyile case, Didcott J adopted a more 
flexible approach with regard to legal representation of an unrepresented ac-
cused. The court held that each case had to be determined on its own merits but 
that three major factors had to be considered. The three factors were: (a) the 
complexity of the case; (b) the personal capability of the accused to fend for 
himself or herself; and (c) the gravity, nature and possible consequences of being 
________________________ 

 13 See Bekker 2004 CILSA 174–175 where the author refers to Roman-Dutch writers who 
stated that: “[E]ven the devil has the right to be heard”. See also S v Wessels 92 where ref-
erence is made to Lord Somerset’s proclamation of 1819 in terms of which an accused ob-
tained the right to appoint legal representation. 

 14 See, for example, R v Slabbert 1956 4 SA 18 (T), Mandela v Minister of Prisons 1983 1 
SA 938 (A) and S v Mabaso 1990 3 SA 185 (A). 

 15 Cowling “Whither Khanyile? The remnants of the right to legal representation in criminal 
cases” 1994 THRHR 19 and 25. In S v Rudman; S v Mthwana 1992 1 SA 343 (A) the court 
held that an accused had no positive right to legal representation under South African crim-
inal law and that the failure to provide legal representation at state expense to an accused 
who could not afford his or her own representation was not necessarily a failure of justice. 

 16 1988 1 SA 191 (T). 
 17 1988 3 SA 795 (N). 
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convicted of the crime.18 The most important outcome of the court’s decision 
was that in serious cases where an accused is indigent or incapable of defending 
himself or herself, he or she is entitled to legal representation at state expense 
failing which the trial would not be fair.19 However, this positive development 
was short-lived. As soon as 1992 the Appellate Division in S v Rudman; S v 
Mthwana 20 overruled Khanyile. The court held that there was no principle or 
rule in South African law which provided that an indigent accused had a right to 
legal representation at state expense.21 The court further held that it (ie. the court) 
could not force the state into providing legal aid and that such a rule would not 
be feasible since the state had limited financial and human resources.22 

The above discussion briefly explains the somewhat see-saw legal position 
under South African law prior to 1994 regarding the provision of legal aid and 
legal representation in civil and criminal cases. With the commencement of a 
new constitutional dispensation in 1994, the position changed fundamentally.23 
Before the constitutional provisions are discussed it is necessary to reflect on the 
statutory provisions which were in place before the new constitutional dispensation 
commenced. Many of these statutory provisions are not only important in respect 
of the right to legal aid and legal representation, but are still in force and must be 
interpreted in conjunction with the new supreme law of the state.24 

3 3 The right to legal aid and legal representation under South African law 
Apart from the South African Constitution, there are in essence five national 
legislative enactments which have a direct impact on and are of importance for 
the right to legal aid and legal representation. These Acts are: the Legal Aid Act, 
Criminal Procedure Act,25 Divorce Act,26 Children’s Act27 and Child Justice 
________________________ 

 18 Khanyile 815C–F. 
 19 In S v Radebe and Mbonani 1988 1 SA 191 (T) it was held that judicial officers have a 

duty to inform unrepresented accused of their rights, including the right to representation. 
In later cases such as S v Hlantlalala 1999 2 SACR 541 (SCA) the court even held that an 
accused not only had the right to be informed of his or her rights, but had to be encouraged 
to exercise such rights. See also S v Visser 2001 1 SACR 391 (C). 

 20 1992 1 SA 343 (A). 
 21 It is important to distinguish between the right to legal representation and the right to legal 

representation at state expense. The common law acknowledges the former, whilst the 
Constitution of the Republic of South Africa, 1996 (hereinafter “the Constitution”) con-
firms the latter. 

 22 Mtwhana 386H and 388C–E. See also McQuoid-Mason in Joubert (ed) LAWSA 211. For 
more on the pros and cons of the Khanyile case, see Cowling 1994 THRHR 25–29.  
Khanyile is regarded as the first case in South African legal history where the idea of state-
funded legal representation was purposively advanced. 

 23 Notwithstanding the new constitutional dispensation, the former common-law provisions 
as well as former legal precedents are still of importance. In S v Vermaas 1995 3 SA 292 
(CC) the Constitutional Court, albeit in an obiter dictum, indicated that the criteria men-
tioned in the Khanyile case had to be considered in order to determine whether substantial 
injustice would result if an unrepresented accused was refused legal representation. 

 24 According to item 2 of Schedule 6 of the Constitution, all law (including old order statutes 
and the common law) that was in force when the Constitution took effect continues in force 
subject to amendment or repeal and consistency with the Constitution. 

 25 Act 51 of 1977. 
 26 Act 70 of 1979. 
 27 Act 38 of 2005. 
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Act.28 In view of the supreme status of the Constitution, all other laws must 
comply with and base their authority on the constitutional provisions and frame-
work. In the following paragraphs the basic constitutional provisions regarding 
legal aid and representation will be highlighted, whereafter the other statutory 
requirements will be discussed briefly. 

3 3 1 Legal aid and legal representation under the Constitution of the Republic 
of South Africa, 1996 

It is well known that South Africa’s legal system has changed drastically since 
1994. The former system of parliamentary sovereignty changed to a system of 
constitutional supremacy. Under the new supreme constitutional dispensation 
provision is made for various important aspects that are relevant to the recogni-
tion and protection of the right to legal aid and legal representation. In general 
the Constitution confirms that the South African legal order is founded on, inter 
alia, the values of human dignity, the achievement of equality, and the advance-
ment of human rights and freedoms.29 Other universally accepted principles such 
as democracy, separation of powers, constitutionalism and an independent 
judiciary are also constitutionally entrenched.30  

With particular reference to the central theme of this article, the Bill of Rights 
in the Constitution is of significance. In brief, the Bill of Rights confirms itself as 
a cornerstone of democracy in South Africa in that it enshrines the rights of all 
people and affirms the democratic values of human dignity, equality and free-
dom. The state is specifically obligated to respect, protect, promote and fulfil the 
rights set out in the Bill of Rights.31 Notwithstanding this positive obligation on 
the state, the rights in the Bill of Rights are not absolute and are subject to the 
limitations permitted by s 36 or set out elsewhere in the Bill of Rights.32 The Bill 
of Rights further confirms that it applies to all law, that it binds the state and 
natural or juristic persons in certain circumstances and that when its provisions 
are applied, a court must apply or develop the common law in order to give 
effect to a right in the Bill of Rights.33 Finally, the Bill of Rights allows for a 
wide approach to enforcing its rights,34 and also confirms that when it is inter-
preted, a court, tribunal or forum must promote the values that underlie an open 
________________________ 

 28 Act 75 of 2008. 
 29 Section 1(a) of the Constitution. Note that the provisions of the interim Constitution 

(Constitution of the Republic of South Africa Act 200 of 1993) are basically the same as 
the provisions for legal aid or representation in the 1996 Constitution. It should further be 
noted that the right to life (s 11) and human dignity (s 10) are also important with regard to 
the right to legal aid and representation. Often such rights are not properly protected when 
legal aid and representation are not secured. 

 30 See for example, the preamble, s 1, ch 2 and s 165 of the Constitution. 
 31 See s 7(1)–(2) of the Constitution. 
 32 Sections 7(3) and 36 of the Constitution respectively. The Bill of Rights clearly provides 

for a general limitations evaluation and for internal limitations. Internal limitations refer to 
situations where a particular right itself limits its application. For example, s 28 is only ap-
plicable to every child, thus excluding people older than 18 years of age (s 28(3)). The pur-
view of this article however does not allow for a more detailed discussion of the limitation 
of rights. For a detailed discussion of the limitation clause, see Woolman et al (eds) Consti-
tutional Law of South Africa 2 ed (2005) ch 34 and Currie and De Waal The Bill of Rights 
Handbook 5 ed (2005) ch 7. 

 33 Section 8(1)–(3) of the Constitution. 
 34 Section 38(a)–(e) of the Constitution. 
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and democratic society, must consider international law and may consider 
foreign law. When any legislation is interpreted and when developing the com-
mon law or customary law, every court, tribunal or forum must promote the 
spirit, purport and objects of the Bill of Rights.35 

Apart from its more general provisions, the Bill of Rights contains four im-
portant provisions which are directly relevant to the evaluation and enforcement 
of legal aid and legal representation. The first of these provisions is the right to 
equality. In conjunction with the preamble and the founding values set out in s 1 
of the Constitution, the Bill of Rights states in s 9 that: 

“9. (1)  Everyone is equal before the law and [everyone] has the right to equal 
protection and benefit of the law. 
      (2)  Equality [further] includes the full and equal enjoyment of all rights and 
freedoms.” 

The concept of equality is much more comprehensive than mentioned in the 
quotation above, but a full and detailed discussion of the right is beyond the 
scope of this article. Equality and equal protection and benefit of the law are 
important when legal aid and legal representation are considered. One must 
remember that the founding aim of legal aid and representation has it genesis in 
the philosophy that people, irrespective of their wealth and standing, should be 
treated fairly and equally before and by the law. Indigent people who cannot 
afford legal aid and representation from their own means should be assisted to 
acquire such aid and services, which in turn would allow them “equal” protection 
and benefit of the law in comparison with people who can afford their own legal 
aid and representation.36 It is however submitted that although the right to 
equality has important consequences for the right to legal aid and legal repre-
sentation, absolute or perfect equality is not practically attainable in this context. 
Wealthy members of society will always have an advantage within a particular 
legal system since they can afford the best and most expensive legal advice and 
representation. However, the right to equality provides more meaningful content 
regarding the right to legal aid and subsequent protection under the law and 
access to justice.37 

The second important provision in the South African Constitution relating to 
legal aid and legal representation is s 28 which refers to and is applicable to 
children. Section 28 states inter alia:38 

“Every child has the right . . . to have a legal practitioner assigned to the child by 
the state, and at state expense, in civil proceedings affecting the child, if substantial 
injustice would otherwise result.” 

________________________ 

 35 See ss 38 and 39(1)–(2) of the Constitution respectively. The obligation to consider 
international law is of significance and should not be overlooked. Important international-
law requirements relating to legal aid and legal representation will be discussed in part 4 
below. 

 36 At this point it is perhaps appropriate to refer to the Aristotelian concept of substantive 
equality which, in essence, requires that different people should be treated differently in 
order to achieve equality. 

 37 There is an old saying that access to the courts or justice should not be subject to wealth or 
the lack thereof. In Betts v Brady [1941] 316 US 455 476 the court stated that there can be 
no justice where a trial depends on the amount of money that a person has. 

 38 Section 28(1)(h). According to some writers the term substantial injustice is an elastic 
concept which the courts will have to develop (Bekker 2004 CILSA 191).  
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Section 28 also allows all children (persons under the age of 18 years) the right 
to family or parental care, social services and particular conditions if they are 
detained. The section further specifically states that a child’s best interests are of 
paramount importance in every matter concerning the child.39  

The obvious significance of s 28 is that it directly manifests and extends the 
right to legal assistance and representation by the state and at state expense in 
civil proceedings which would affect the child if substantial injustice would 
result without such assistance. Section 28 thus ensures the child a right to par-
ticipate through a representative in matters affecting him or her and gives effect 
to art 12 of the United Nations Convention on the Rights of the Child (hereafter 
“UNCRC”).40  

What would be regarded as matters which would affect the child and which 
circumstances would result in substantial injustice if legal aid were not provided 
are open questions. The answer would most probably depend on the facts of each 
case.41 It is submitted that various scenarios can arise where the lack of legal aid 
would affect the child, create substantial injustice and generally not be in a 
child’s best interests. Two scenarios of particular relevance for this article are 
envisaged.  

First, there are many instances where children themselves directly need to en-
force and protect particular legal rights. Many children regularly need to enforce 
and pursue personal civil claims such as delictual claims, contractual entitlements 
or even commercial matters. It seems that s 28(1)(h) of the Constitution affords 
them the right to legal representation by the state and at state expense to pursue 
and enforce such civil entitlements if they or their parents or guardians lack the 
financial means to do so. It seems logical to argue that lack of legal aid and 
representation for indigent children who could have claimed personal financial 
settlements in civil matters creates injustice and is not in the children’s best 
interests. In such cases, legal aid at state expense should be provided. The only 
possible bone of contention in such cases would be whether the amount claimed 
would be relevant in determining whether substantial injustice would result if the 
________________________ 

 39 Compare s 28(1)(b), (c), (g), (2) and (3) of the Constitution. For a comprehensive discus-
sion of the concept of the best interests of the child, see Cronjé and Heaton South African 
Family Law 2 ed (2004) 261 and Bekink and Bekink “Defining the standard of the best 
interest of the child: modern South African perspectives” 2004 De Jure 21–40. 

 40 See part 4 3 for a discussion of art 12 of the UNCRC. See, for example, also Lubbe v Du 
Plessis 2001 4 SA 57 (C); R v H 2005 6 SA 535 (C) 539; J v J 2008 6 SA 30 (C) and De 
Groot v De Groot (1408/2009) [2009] ZAECPEHC 48 (10-09-2009) where specific 
attention was given to art 12 of the UNCRC. 

 41 For more on this point, see Bekink and Brand “Constitutional Protection of Children” in 
Davel (ed) Introduction to Child Law in South Africa (2000) 169 193, Du Toit “Legal 
Representation of Children” in Boezaart (ed) Child Law in South Africa (2009) 93 and 
Davel “The Child’s Rights to Legal Representation in Divorce Proceedings” in Nagel (ed) 
Gedenkbundel vir JMT Labuschagne (2006) 20. See, for example, also Soller v G 2003 5 
SA 430 (W); Rosen v Havenga 2005 JOL 15235 (C); F v F 2006 3 SA 42 (SCA) and Legal 
Aid Board v R 2009 2 SA 262 (D). See also “Legal Aid Guide (LAG)” 11 ed (2009) para 
4.18.1 http://www.legal-aid.co.za/index.php/Legal-Aid-Board-Guide.html (accessed 05-01-
2010) for criteria pertaining to “substantial injustice” in deciding if a child has a legal right 
to state-aided legal presentation in civil cases. The criteria include the seriousness of the 
issue for the child, the complexity of the law and whether the child is at a substantial dis-
advantage compared to the other parties.  
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child did not have a legal representative.42 It is submitted that in the absence of 
any statutory guideline on this issue, the courts will have to balance the interests 
of children on the one hand and the interests of the state or public purse on the 
other. Whether it is acceptable and affordable for the state to provide legal aid 
and representation for indigent children in all civil matters, irrespective of the 
possible monetary benefit, is a difficult question and would have to be answered 
after considering various factors.43  

Section 28(1)(h) of the Constitution also seems to afford the right to legal rep-
resentation by the state and at state expense to children in proceedings affecting 
them, such as divorce, maintenance, custody (care) and access (contact) disputes, 
if failure to do so would otherwise result in substantial injustice. In these in-
stances, legal representation and legal assistance are provided not to enforce or 
pursue a civil claim, but to ensure that a child’s voice is heard in matters affect-
ing him or her.44 It should, however, be noted that this provision does not confer 
an absolute right to state-aided legal representation, as the state will only pay for 
a legal representative if failure do so would otherwise result in substantial 
injustice.45  

The right embodied in s 28(1)(h) has also been extended to unaccompanied 
foreign minors. In Centre for Child Law v Minister of Home Affairs the court 
ordered that legal representation at state expense should be afforded to unaccom-
panied foreign minors if substantial injustice would otherwise result. In addition 
the court held that, whilst the primary duty of meeting a child’s socio-economic 
needs rests on the child’s parents or family, the state has an active duty to pro-
vide foreign unaccompanied children with the rights and protection embodied in 
s 28 of the Constitution.46 This dictum suggests that children who do not have 
parental or family care may have a direct and immediate claim to the realisation 
of such rights. It raises the important but contentious question of whether unac-
companied children lacking parental or family care find themselves in a more 
favourable position to obtain legal representation than children of indigent families 
do. Should the answer be in the affirmative, this position may be regarded as 
unequal protection and benefit of the law. Furthermore, s 9(3) of the Constitution 
states that the state may not discriminate unfairly, directly or indirectly, against 
anyone on one or more grounds, including ethnic or social origin. To differentiate 
between accompanied and unaccompanied children in respect of the provision of 
legal representation may be regarded as inconsistent with s 9(3). By giving easier 
access to legal representation to unaccompanied children than to children who are 
________________________ 

 42 In other words, would substantial injustice occur in any civil claim or matter, irrespective 
of the amount of the claim, or would substantial injustice occur only when a minimum 
threshold amount of, for example, R50 000 or R100 000 has been reached or exceeded? 
See, for example, LAG 4.18.8 which indicates that legal aid may be granted to a child for a 
monetary claim that exceeds the jurisdiction of the small claims court by more than 50%, if 
legal aid is needed to protect the best interests of a child and substantial injustice would 
otherwise result. Note that where the child is a respondent or defendant in a civil matter he 
or she is entitled to legal aid irrespective of the merits of the case (LAG 4.18.4).  

 43 Such factors could include the number of anticipated cases, the possible benefits achieved 
and the financial capacity available to government.  

 44 See J v J; De Groot v De Groot; R v H; Soller v G and Legal Aid Board v R.  
 45 Legal Aid Board 269D–H. 
 46 Centre for Child Law para 17. 
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living with their parents or family, the state may be infringing on the right of the 
latter group of children as their right to legal representation is not fully realised.47  

A second potential scenario is where the parents, guardians or caregivers of 
children within a family relationship are in need of legal aid and representation 
to enforce their own personal civil rights or entitlements. Although not directly 
applicable, the provision of legal aid to such indigent parents could also have an 
impact on the other dependent members of the family, such as children or 
spouses. Whether South African courts will afford a right to “indirect legal aid” 
to children under s 28 is doubtful. Notwithstanding that the provisions of s 28 are 
directly enforceable and are not subject to progressive realisation or subjected to 
reasonable legislative measures by the state within its available resources, 
judicial precedents suggest that the extension of the provisions of s 28 to allow 
for an indirect right to legal aid would not be allowed.48 

The third fundamental right under the Constitution which has a significant 
impact on the concept of legal aid and legal representation is s 34. Section 34 
states, under the heading “access to courts”, that everyone has the right to have 
any dispute that can be resolved by the application of law decided in a fair public 
hearing before a court, or, where appropriate, another independent and impartial 
tribunal or forum. It is often argued, and accepted by various commentators, that 
the so-called “right of access to courts” provides an important impetus for the 
right to legal aid and legal representation. If indigent people (be they citizens or 
non-citizens) are denied the right to have a legal dispute adjudicated because of a 
lack of funds and consequent lack of legal aid and legal representation, their 
right of access to courts is limited. Whether such limitation will be justifiable 
under the limitation criteria set out in s 36 will depend on the circumstances of 
each case. In view of the extension of the right of access to courts to “everyone” 
it is arguable that, in principle, both citizens and non-citizens can rely on this 
right in order to obtain legal aid and legal representation in certain circum-
stances.49 However, it must be pointed out that s 34 does not specifically refer to 
a right to legal aid and that if such aid is indeed provided under its provisions, it 
would seem applicable only to criminal matters.50 

________________________ 

 47 For further discussion on the approach of the Constitutional Court in interpreting and 
limiting the socio-economic rights of children under parental care as well as possible inter-
pretational approaches see Stewart “Interpreting and limiting the basic socio-economic 
rights of children in cases where they overlap with the socio-economic rights of others” 
2008 SAJHR 472–494.  

 48 See Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC). The 
court confirmed that the rights under s 26 are not immediately realisable and that s 28(1)(c) 
does not create rights for children and their parents that are independent and separate from 
those created by ss 26 and 27 of the Constitution (para 78).  

 49 See Khosa v Minister of Social Development 2004 6 SA 505 (CC). The court held, inter 
alia, that social assistance should be available to non-citizens too. This position could  
easily be extended to the provision of legal aid and legal representation. Both ss 9 and 35 
of the Constitution refer to the term “everyone” and are not reserved for citizens only. See 
also Centre for Child Law v Minister of Home Affairs.  

 50 Apart from s 28, the Constitution does not envisage a direct right to legal aid and represen-
tation in civil matters. It thus seems acceptable to argue that any legal aid allowed under 
s 34 will only apply to criminal matters. Other statutory requirements or, if applicable, the 
provisions of the common law will have to be relied upon to secure such aid and represen-
tation in civil matters. 
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In the fourth and final instance, the Constitution also protects and entrenches 
various rights of arrested, detained and accused persons. These rights have an 
important impact on the right to legal aid and legal representation. Section 35(2) 
of the Constitution states inter alia that: 

“Everyone who is detained, including every sentenced prisoner, has the right– . . . 
(c) to have a legal practitioner assigned to the detained person by the state and at 
state expense, if substantial injustice would otherwise result, and [also] to be 
informed of this right promptly.” 

Section 35(3)(f)–(g) then goes on to state that: 
“Every accused person has a right to a fair trial, which includes the right– . . . 
(f) to choose, and be represented by, a legal practitioner, and to be informed of this 
right promptly;  
(g) to have a legal practitioner assigned to the accused person by the state and at 
state expense, if substantial injustice would otherwise result, and to be informed of 
this right promptly.” 

The scope and importance of the provisions of s 35 of the Constitution for the 
development of the South African legal system have been enormous. The pur-
view of this article does not allow for a comprehensive discussion and analysis 
of the section. Only a few interesting aspects are highlighted.  

For the first time in South African legal history, s 35 entrenches the right to 
legal representation at state expense within the broader fundamental right to a 
fair trial. At the beginning of this article it was argued that the failure to recog-
nise a right to representation offends the principle of substantial fairness and 
equality before the law. Although s 35 distinguishes between persons who have 
been arrested, have been detained and are accused, and apparently only affords 
the right to legal aid and legal representation to people who have been detained 
or are accused in a criminal matter, some legal commentators submit that a 
suspect or person who has been arrested should be afforded the same protec-
tion.51 This argument is supported, since arrest has significant implications for 
the liberty, equality, dignity and freedom of the arrested person. Arrest should 
therefore be strictly monitored. Since arrest is immediately followed by detention 
in a wide sense, the right to legal aid and legal representation should also be 
afforded to arrested persons.52 

A second important point is that the right to legal representation at state ex-
pense is not an absolute right, and that it is curtailed by various internal and 
general limitations. An internal limitation is the fact that s 35 is only applicable 
to criminal matters and does not extend to civil matters. Furthermore, state-aided 
________________________ 

 51 McQuoid-Mason in Joubert (ed) LAWSA 214–215. 
 52 It is self-evident that the moment that a person is arrested by any appropriate authority, that 

person immediately becomes a detainee, be that in a police van, a jail or any other holding 
facility. A strict distinction between the terms “arrested” and “detained person” is therefore 
superfluous. It is submitted that a person’s arrest presupposes that he or she becomes a de-
tainee. It is also submitted that when a person is arrested he or she is accused of having 
committed a crime. That is, after all, the only legitimate reason for such an arrest. If a per-
son is arrested without any legal foundation, such arrest is automatically unlawful and thus 
unconstitutional, and the arrested person is entitled to legal or constitutional remedies or 
entitlements. To deny an arrested person the right to legal representation thus seems ab-
surd. There are many instances where people have been awaiting arrest and have been tak-
en into custody in the presence of their legal representatives. 
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legal representation is only applicable if substantial injustice would otherwise 
result.53 What is and should be regarded as substantial injustice is unclear. In the 
absence of clear statutory guidelines, it is the role of the judiciary to look at all 
the relevant circumstances of each case and then to determine whether substan-
tial injustice exists. Various factors and criteria should be used by the court to 
reach its value judgment in each case.54 Apart from the internal limitations, a 
person who has been denied the right to legal aid and legal representation at state 
expense can also argue that such denial is contrary to the Constitution in general. 
If a prima facie limitation has been established, the onus will fall on the respon-
dent to justify the limitation before a court in accordance with the requirements 
set out in s 36 of the Constitution.55 

With reference to s 35, the following interesting case should be considered: In 
Hlantlalala v Dyantyi 56 the court mentioned that a clear distinction should be 
made between the right of an accused to be informed of his or her entitlement to 
legal representation57 and the right to obtain legal assistance at state expense. 
Whereas the right to be informed of the entitlement to legal representation is a 
common-law right (now a statutory right), the right to obtain legal assistance at 
state expense is a constitutional right. The court further held that there is a duty 
upon judicial officers to inform unrepresented accused of their common-law 
right to legal representation. Such duty is even more important where the charge 
against the accused is a serious one. The accused should not only be told of his 
or her right, but should be encouraged to exercise it, be given reasonable time to 
obtain legal representation, and in appropriate cases be told that he or she is also 
entitled to apply to the Legal Aid Board (hereafter “LAB”)58 for assistance.59 If a 
judicial officer has failed to advise an unrepresented accused of his or her right 
to legal representation, an irregularity may occur which could result in an unfair 
trial. Such irregularity would result in circumstances where there has been actual 
or substantial prejudice to the accused.60  

In S v Cornelius61 it was stated that the right to legal representation has three 
separate and distinct forms, namely, (a) the right to a legal practitioner of one’s 
choice; (b) the right to a legal practitioner assigned to one at state expense; and 
(c) the right to a legal practitioner assigned by the LAB. According to the court, 
the first two forms are recognised and entrenched in the Constitution.62 The third 

________________________ 

 53 Sections 35(2)(c) and 35(3)(g) of the Constitution. 
 54 Some commentators have suggested that the criteria set out in the Khanyile case could be a 

useful tool (McQuoid-Mason in Joubert (ed) LAWSA 215–217). 
 55 Section 36 of the Constitution is the general limitation clause. It should be noted that a 

competent court is not bound by the means test of the LAB. A court has a discretion to de-
termine whether or not an accused is able to afford a lawyer (Msila v Government of the 
RSA 1996 3 BCLR 362 (E)). When a court grants legal aid, the legal aid officer must issue 
a legal aid instruction. 

 56 1999 2 SACR 541 (SCA). 
 57 Including the right to apply to the LAB for assistance and to be afforded an opportunity to 

seek such representation. 
 58 The LAB is now known as “Legal Aid South Africa”. Throughout this article reference is 

made to the “Legal Aid Board” or “LAB”. 
 59 Hlantlalala para 6. 
 60 Para 8. 
 61 2008 1 SACR 96 (C). 
 62 See s 35(3)(f) and (g) of the Constitution respectively. 
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form is based on common law. The court stated that after the commencement of 
the Constitution, no mechanisms were put in place to enable accused persons to 
invoke and assert their right to legal representation at state expense. Instead, the 
LAB was used as a vehicle for providing legal representation at state expense. 
This situation created a particular problem, since two distinct tests apply in 
determining whether a person is entitled to legal representation under the com-
mon law or at state expense. Under the common law there is a means test, and 
one must be indigent and comply with certain assessment criteria. There is, 
however, only one test for an accused person to qualify for legal representation 
at state expense: every accused person coming before a South African court is 
entitled to such legal representation if substantial injustice would otherwise 
occur. Legal representation under the Constitution is therefore unrelated to a 
person’s poverty. Consequently it is completely wrong to apply the means test in 
such instances.63 Since many accused persons misunderstand the system of free 
legal representation, judicial officers (especially magistrates) should investigate 
the reasons why an accused has declined legal representation in cases where the 
charges are serious. Failing to investigate the reasons for declining free legal 
representation might defeat the objects of the right to a fair trial.64 

In the case of Mafongosi v Regional Magistrate, Mdantsane,65 the applicant’s 
attorney who had been appointed by the LAB withdrew as the attorney of record. 
The magistrate decided not to allow the applicant (accused) an opportunity to 
engage the services of another legal representative and by doing so denied the 
applicant her constitutional right to be equally represented and to have a fair 
trial.66 Similarly, in S v Nkadimeng67 it was held that a judicial officer had a duty 
to ensure that an unrepresented accused was aware of the gravity of being found 
guilty on a charge which carried a minimum sentence. Such information would, 
inter alia, place the accused in a position to decide whether or not to obtain legal 
representation.68 In S v Tandwa69 an appellant (the accused in a criminal matter) 
appealed against his conviction of robbery on the merits and also on the basis 
that his right to a fair trial had been violated in that his counsel had been incom-
petent and had given him bad advice. The Supreme Court of Appeal held, inter 
alia, that the right to legal representation included representation that was com-
petent and of a quality and nature that would ensure that the trial was fair. On 
proper consideration of the entire structure of s 35 of the Constitution, an 

________________________ 

 63 Cornelius paras 8–11. 
 64 Para 14. 
 65 2008 1 SACR 366 (Ck). 
 66 Mafongosi paras 18–19 and 30. See also S v Nkosi 2010 1 SACR 60 (GNP) where it was 

held that if a legal representative withdrew on ethical grounds, an accused would be 
entitled to another legal representative. Withholding such entitlement would lead to the 
unfairness of the trial. 

 67 2008 1 SACR 538 (T). 
 68 See paras 6–11. See also S v Mbhense 2009 1 SACR 640 (N) where it was held that a court 

must be satisfied that an appellant’s right to legal representation has been properly explained 
to him. If the charges are serious and the consequences severe, an appellant (accused) should 
not only be appraised of his right to legal representation, but should also be encouraged to 
exercise such right. See also S v Mabuza 2009 2 SACR 435 (SCA) where it was stated that 
the trial of an unrepresented accused might be unfair if he or she was not properly informed 
of his or her rights. However, it does not follow that the failure to record the fact that an 
accused was informed about his or her rights, similarly renders the trial unfair. 

 69 2008 1 SACR 613 (SCA). 
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accused person has the right to represent himself or herself and where he or she 
is represented by a legal representative and is provided with inept advice which 
unfairly thwarts his or her rights, the accused’s right to a fair trial is infringed.70 

3 3 2 Other important statutory provisions relating to legal aid and legal 
representation 

Notwithstanding the interpretation and application difficulties inherent in s 35 of 
the Constitution, it is submitted that the Constitution has significantly elevated 
the right to legal aid and legal representation. Since 1994 legal aid and represen-
tation for indigent people at state expense have been constitutionally entrenched 
and protected. The right to legal aid and representation is enhanced further by its 
recognition in international law which the courts are obliged to consider when 
the Bill of Rights is interpreted.71 

3 3 2 1 The Legal Aid Act72 
The Legal Aid Act (hereafter “LAA”) came into operation on 26 March 1969 with 
the main aim to provide legal aid (and thereby also legal representation) for indi-
gent persons, and for that purpose to establish a Legal Aid Board and to define its 
powers and functions.73 Under s 2 of the LAA the LAB is established as a corpo-
rate body with the objects of rendering or making available legal aid to indigent 
persons and providing legal representation at state expense as contemplated in the 
Constitution.74 Subject to the provisions of the LAA and in order to attain its 
________________________ 

 70 See paras 7–8. See also S v Mafu 2008 2 SACR 653 (W) where it was stated that the idea 
of being represented by a legal adviser does not merely mean having somebody standing 
next to an accused to speak on his or her behalf. Legal representation must be effective. 
This means that the legal adviser should act in the client’s best interests and should put the 
client’s best possible case before the court. Furthermore, it is implicit in the rights 
entrenched in s 35(3)(f) of the Constitution, that legal assistance to an accused must be 
real, proper and designed to protect the interests of the accused. Incompetency by a legal 
representative or adviser could constitute such a gross irregularity, and subsequent failure 
of justice, that an accused was not afforded a fair trial as required in s 35(3) of the 
Constitution. In Moetjie v The State 2009 1 SACR 95 (T) it was held that an accused who 
has limited education and insight into the proceedings should have been advised of his 
right to obtain legal representation. Since the magistrate had not explained the accused’s 
rights to him, the proceedings had not been fair and the order was set aside. 

 71 S v Harris 1997 1 SACR 618 (C); Bekker 2004 CILSA 179. Since the main foundations of 
the right to legal aid and legal representation are set out in the Bill of Rights (ss 9, 28, 34 
and 35 as discussed above) all courts, tribunals or forums must consider international law 
when the right to legal aid and representation is interpreted. See also s 39(1)(b) of the Con-
stitution. Note also that legal aid or representation means competent aid or representation. 
Whether aid or representation is competent or complies with a minimum standard is a fac-
tual question (S v Halgryn 2002 2 SACR 211 (SCA)). 

 72 Act 22 of 1969. 
 73 See the long title of the LAA. 
 74 The LAB is an independent, impartial body aimed at enhancing justice, creating public 

confidence and ensuring access to the judicial system (htpp/www.legal-aid.co.za/index. 
phpl/Legal-Aid-Board-Guide.html. (accessed 05-01-2010)). The LAB has in recent times 
identified the following priorities: 

  • children in civil matters; 
  • detained/sentenced persons; 
  • landless people; and 
  • vulnerable groups such as women, refugees and the impoverished. 



CONSIDERING THE BENEFITS OF LEGAL AID AND LEGAL REPRESENTATION 101

 

 

objects, the LAB must in consultation with the Minister of Justice include the 
particulars of the legal aid scheme in a guide called the Legal Aid Guide (hereaf-
ter “LAG”). The provisions of the LAG must be applied by the LAB when 
application is made for legal aid under the Constitution or otherwise, unless legal 
aid is directed by a court in criminal matters.75 Section 3B of the LAA states that 
before a court in criminal proceedings directs that a person be provided with 
legal representation at state expense, the court must take the following factors 
into account: (a) the personal circumstances of the person; (b) the nature and 
gravity of the charge or conviction; (c) whether any other legal representation at 
state expense is available or has been provided; and (d) any other factor which in 
the opinion of the court should be taken into account.76 

As contemplated by the LAA, a LAG has been drawn up to determine how 
and when legal aid is to be provided.77 The LAG confirms the establishment of 
the LAB with the objects of rendering legal aid to indigent persons as widely as 
possible within its financial means and providing legal representation at state 
expense as contemplated in the Constitution.78 Owing to budgetary and resource 
constraints, legal aid can only be provided in terms of the LAA to truly indigent 
persons. According to the LAA a means test as set out in the LAG is applied to 
determine whether a person is indigent.79 This position applies to criminal and 
civil matters, and if funds are available. Civil cases are further subject to a 
determination of whether there is a reasonable prospect of success in the particu-
lar matter.80 In applying the means test in civil matters, the joint income and 
assets of the applicant and his or her spouse are taken into account and thus a 
“calculated income” is determined. The means test relates to the total financial 
situation of the parties. Only genuinely indigent people should benefit from legal 
aid. If the applicant has assets, such assets must be considered in calculating his 
or her financial means. The means test mentioned above applies inter alia to the 
following:81 
• the joint income of spouses, except in divorce matters where only the income 

of the applicant is considered. 
• the joint income of spouses if an application is made for legal aid for their 

dependent minor child. 
• the income of a minor alone if he or she is self-supporting. 
Chapter 4 of the LAG makes provision for legal aid in terms of s 35 of the 
Constitution. Constitutionally, the LAB is empowered to provide legal repre-
sentation at state expense where substantial injustice would otherwise result.82 

________________________ 

 75 See ss 3A and 3B of the LAA. 
 76 Section 3B(1)(a)(i)–(iv) of the LAA. 
 77 For purposes of this article the 11th edition of the LAG (2009) has been consulted. 
 78 See para 1.1 of ch 1 of the LAG. Although the LAA does not define an indigent person, the 

LAG defines an indigent person as a natural person who qualifies for legal aid in terms of 
the means test set out in the LAG, a natural person who is unable to afford the cost of his 
or her own legal representation in circumstances where substantial injustice would other-
wise result or a person other than a natural person where it is decided to be in the interests 
of the administration of justice that such legal subject be granted legal aid.  

 79 See ch 5 of the LAG for a more detailed description of the means test. 
 80 See para 4.1 of ch 2 the LAG. 
 81 See ch 5 of the LAG. 
 82 Item 4.1 of ch 4 of the LAG read in conjunction with s 35 of the Constitution. 
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The LAB is consequently regularly required to determine whether substantial 
injustice would otherwise result. Such injustice would result if an accused was 
not provided with legal representation at state expense in the following circum-
stances: 
• he or she cannot afford legal representation; and 
• would be imprisoned or might be sentenced to direct imprisonment of more 

than three months without legal presentation 
• or, if given the option of a fine, the fine is or would remain unpaid for two 

weeks after the date of sentence.83 
For purposes of legal aid to a child under s 28(1)(h) of the Constitution, the 
means test is similar except that: 
• where the child is not assisted by his or her parents or guardians the child’s 

means are considered; 
• where the child is assisted by his or her parents or guardians their means are 

considered; 
• if the child is assisted by his or her parents or guardians who do not qualify in 

terms of the means test and can afford to provide legal presentation for the 
child but refuse and/or neglect to so, legal aid is provided to the child if sub-
stantial injustice would otherwise result. 

In the third scenario the LAB may institute proceedings against the parents or 
guardians to recover such costs.84 The LAG also sets out guidelines for legal 
representation in terms of the Children’s Act and lists numerous types of matters 
in the Act where legal representation can be ordered, such as parental responsi-
bilities and rights agreements, assignment of guardianship, adoption orders and 
child abduction provisions in terms of the Hague Convention.85 

3 3 2 2 The Criminal Procedure Act86 
A second important piece of legislation which impacts on the right to legal aid 
and representation is the Criminal Procedure Act (hereafter “CPA”). The Act 
came into operation in July 1977. Its main aim is to make provision for proce-
dures and related matters in criminal proceedings. According to s 73 of the CPA, 
an accused who is arrested is entitled to the assistance of his or her legal adviser 
from the time of arrest. Every accused person must further be informed of his or 
her right to be represented at his or her own expense by a legal adviser of his or 
her own choice, and his or her right to apply for legal aid if he or she cannot 
afford legal representation. The accused must further be informed of the institu-
tions which he or she may approach for legal assistance. Every accused person 
________________________ 

 83 See ch 4 of the LAG. In the definition section of the LAG, the term “substantial injustice” 
is also defined to refer to cases where an accused is unable to afford the cost of his or her 
own legal representation and is likely if convicted to be sentenced, with or without the op-
tion of a fine, for a period of imprisonment of three months or more. Substantial injustice 
could also occur where a sentenced or detained person is without legal representation or 
consultation because of a lack of resources. The position would be similar in relation to a 
child who is unable to afford the cost of his or her own legal representation in civil pro-
ceedings affecting him or her. 

 84 See para 4.18.3 of ch 4 of LAG. 
 85 See paras 4.18.5–4.18.6 of ch 4 of the LAG.  
 86 Act 51 of 1977. 
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must be given a reasonable opportunity to obtain legal assistance. If an accused 
refuses or fails to appoint a legal adviser, the trial may proceed without legal 
representation, unless the court is of the opinion that substantial injustice would 
result, in which event the court may, subject to the LAA, order that a legal 
adviser be assigned to the accused at state expense.87 

3 3 2 3 The Divorce Act 
Section 6 of the Divorce Act specifically regulates the position of children in 
divorce proceedings. In terms of s 6, a court may not grant a decree of divorce 
unless it is satisfied that the arrangements that have been made for the welfare of 
the child or children are satisfactory or the best that can be effected in the cir-
cumstances. It also affords the court the right to appoint legal representation for 
the child or children in that s 6(4) provides that: 

“For the purposes of this section the court may appoint a legal practitioner to 
represent a child at the proceedings and may order the parties or any one of them to 
pay the costs of the representation.”  

This power is, however, rarely exercised by the courts, presumably because of 
the expense that would result to one or both of the parties. Section 6(4) is there-
fore apparently only available to the children of wealthy parents. Furthermore, 
this section affords the court with a discretion to appoint a legal practitioner and 
does not provide the child with a right thereto.88 In comparison, the Constitution 
confers a right to legal representation at state expense on children.89 Legal 
representation of children should not depend on their parents’ ability to afford it 
but rather on whether the court considers legal representation in the best interests 
of the child and necessary to avoid substantial injustice.  

3 3 2 4 The Children’s Act  
With the enactment and commencement of the Children’s Act (hereafter “CA”), 
the right of children to insist on their constitutional right to legal representation 
has been significantly boosted. Apart from the provisions set out in the Con-
stitution, Divorce Act, LAA and Child Justice Act, the CA provides that every 
child who is of such an age, maturity and stage of development as to be able to 
participate in any matter concerning that child has the right to participate in an 
appropriate way and that views expressed by the child must be given due consid-
eration.90 The CA also regulates access to courts in that every child has the right 
to bring and to be assisted to bring a matter to court, provided that the matter 
falls within the jurisdiction of that court.91 Furthermore, a person who is a party 

________________________ 

 87 See s 73(2A)–(2C) of the CPA. The court may order that the costs of such representation 
be recovered from the accused. It is also specifically provided that an accused shall not be 
compelled to appoint a legal adviser if he or she prefers to conduct his or her own defence. 

 88 Davel in Nagel (ed) Gedenkbundel vir JMT Labuschagne 26-27. See also Kassan “The 
voice of the child in family proceedings” 2003 De Jure 169–171, 177 for a discussion and 
criticism of s 6(4). 

 89 See s 28(1)(h) of the Constitution. 
 90 See s 10 of the CA. However, this right is limited in that the child must be of an age and 

maturity to be able to form and express his or her views whereas s 28(1)(h) affords the 
right to every child irrespective of age and maturity.  

 91 See s 14 of the CA. See also s 15 of the CA on the enforcement of the rights in the Bill of 
Rights or the CA. The phrase “to bring and be assisted” in s 14 leaves it uncertain whether 
such assistance should be by the state and at state expense. 
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in a matter before a children’s court is entitled to appoint a legal practitioner of 
his or her choice at own expense. The court may also (subject to s 55) appoint a 
legal practitioner to represent a child and order that the parties to the matter be 
held responsible for payment of the legal costs involved in such representation.92 
Where an unrepresented child is involved in a matter before a children’s court 
and the court is of the opinion that it would be in the child’s best interests to have 
a legal representative, the court must refer the matter to the LAB,93 which must 
deal with the matter according to its procedures and determine if legal aid and 
representation should be provided.94  

3 3 2 5 The Child Justice Act 
The Child Justice Act (hereafter “CJA”), which creates a separate criminal 
justice system for children, came into operation on 1 April 2010. Sections 80–83 
of the Act in particular regulate a child’s right to legal representation.95 Sec-
tion 80 sets out the requirements with which legal representatives must comply. 
It furthermore ensures that efficient legal representation is provided by allowing 
for remedial actions and sanctions if the required representation is lacking.96 In 
addition, s 81 allows for children to be represented at a preliminary enquiry 
whilst ensuring that they are afforded legal representation at state expense when 
appearing before a child justice court. This rule is subject to the children meeting 
certain criteria. Lastly, s 83 ensures that children who choose to waive their right 
to legal representation are still protected in that a legal representative must still 
be appointed by the LAB to assist the court in the prescribed manner. Such 
representation serves the purpose of safeguarding the child’s interests, albeit not 
at the instructions of the child. The Act therefore, inter alia, aims to give effect 
to s 35 of the Constitution by providing children who come into conflict with the 
law with proper representation.  

4 THE RIGHT TO LEGAL AID AND LEGAL REPRESENTATION 
UNDER INTERNATIONAL LAW 

According to Dugard the rules of international law are found in agreements 
between states, better known as treaties, and also in international custom.97 In 
view of the fact that very few international customary rules exist regarding the 
right to legal aid and legal representation, the main thrust of international legal 
________________________ 

 92 Section 29. This section echoes s 6(4) of the Divorce Act. 
 93 Section 55 specifically states that the court must refer the matter to the LAB as the 

responsible forum which must provide a child with legal representation in terms of the 
LAA if such representation is lacking. See also Soller v G and Legal Aid Board v R.  

 94 See ss 54 and 55 of the CA. See also s 279 of the CA which states that a legal representa-
tive must represent a child, subject to s 55, in all applications in terms of the Hague Con-
vention on International Child Abduction. It should be noted that although ss 54 and 55 
address the legal presentation of children quite thoroughly, these sections are, regrettably, 
only applicable to matters before a children’s court. It is also problematic that s 55 confers 
the discretion to appoint a legal representative on the presiding officer. The Act gives no 
guidelines as to how such discretion should be exercised, which may lead to disparities in 
the exercise of the discretion amongst presiding officers.  

 95 Section 73 of the CPA has been amended by the substitution of subsec (3) of Schedule 4 of 
the CJA and will no longer be applicable to children under the CJA. 

 96 See s 80(1) and (2). 
 97 Dugard International Law: A South African Perspective 2 ed (2000) 3. 



CONSIDERING THE BENEFITS OF LEGAL AID AND LEGAL REPRESENTATION 105

 

 

rules on such issues are incorporated into international conventions (treaties). A 
brief summary of the relevant provisions of such international instruments is 
therefore required: 

4 1 The Universal Declaration of Human Rights (hereafter “UDHR”)98 
Under the provisions of the UDHR various basic human rights are recognised, 
such as the rights to dignity, equality, equal protection of the law, an effective 
remedy by a competent tribunal, a fair trial, and the recognition that the family is 
the natural and fundamental group unit of society.99 It should be pointed out that 
the UDHR does not provide for a direct right to legal aid and representation. It 
refers only to certain rights that are indirectly linked to the right to legal aid or 
representation.100 

4 2 The Covenant on Civil and Political Rights (hereafter “CCPR”)101  
Although the CCPR also recognises basic human rights such as the rights to 
equality, dignity, equal protection of the law and the rights of children and the 
family unit,102 the right to a fair trial contained in art 14 of the CCPR states the 
following: 

“1.  All persons shall be equal before the courts and tribunals.  
 . . .  
3.  In the determination of any criminal charge against him, everyone shall be 
entitled to the following minimum guarantees, in full equality: . . .  
(d)  [t]o be tried in his presence, and to defend himself in person or through legal 
assistance assigned to him, in any case where the interests of justice so require, and 
without payment by him in any such case if he does not have sufficient means to 
pay for it.”103 

Article 14 of the CCPR thus contains a direct commitment to the right to legal 
assistance or legal representation in criminal matters as well as a commitment to 
provide this right without payment if a person does not have sufficient means to 
pay for legal assistance. Upon evaluation, art 14 is very similar to s 35 of the 
South African Constitution. A notable difference, however, is that s 35 allows for 
legal representation at state expense only if “substantial injustice would other-
wise result”. In contrast, art 14 states that the right should be afforded free of 
charge if the person does not have sufficient means to pay. In view of this 
distinction, it is submitted that art 14 of the CCPR allows for a more relaxed 
approach to the right to legal assistance or representation and does not require a 
complex subjective evaluation to determine whether the refusal of legal repre-
sentation at state expense would result in substantial injustice.104  

________________________ 

 98 1948. Although the UDHR is not a treaty but a recommendatory resolution, it is argued 
that in modern times the Declaration forms part of customary international law (Dugard 
International Law 240–241). 

 99 See the preamble and arts 1–25 of the UDHR. See also Mtshaulana et al (eds) Documents 
on International Law (1996) 172–176. 

 100 The rights to equality, human dignity and a fair trial (arts 1, 7 and 10 respectively). 
 101 1967. 
 102 See arts 3, 10, 23, 24 and 26 of the CCPR respectively. 
 103 See Mtshaulana et al Documents on International Law 180–181. 
 104 An interesting question on this point is whether international law or South African 

constitutional law will prevail in local cases relating to the right to legal representation. In 
continued on next page 
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4 3 The UNCRC105  
The UNCRC specifically protects children106 and recognises various basic 
human rights such as the right to life, the right to a child’s name and nationality, 
the right to freedom of expression, and the right to freedom of thought, con-
science and religion.107 The Convention further stipulates that the best interests 
of the child shall be a primary consideration in all actions concerning children.108 
Apart from these rights, art 12 of the UNCRC also recognises a child’s right to 
express his or her opinion freely and to participate in all matters affecting him or 
her. It also places an obligation on states parties to ensure that this right is 
fulfilled.109 The importance of art 12 has been highlighted by commentators who 
state that this article recognises the autonomy of children, their need for separate 
representation and the fact that children’s interests do not always correlate with 
those of their parents.110 In terms of the Convention, children have the right to 
express their views freely, either directly or through representation.111 The 
procedural rules of states parties should therefore make provision for a child to 
be allowed to be heard directly without an intermediary (viz. to express his or her 
opinion and to become a party to legal actions or proceedings). These rules 
should also allow children to instruct attorneys, to seek legal advice or to be 
represented through an appropriate body such as the Office of the Family Advo-
cate or the LAB.112 Article 12(1) of the UNCRC has been incorporated into 
________________________ 

view of the fact that s 2 of the South African Constitution proclaims its supremacy in the 
Republic and states that any law (including international law) or conduct inconsistent with 
the Constitution is invalid, it would seem that the Constitution would prevail. Note s 233 
of the Constitution. When interpreting any legislation, every court must prefer any rea-
sonable interpretation of the legislation that is consistent with international law over any 
interpretation that is inconsistent with international law.  

 105 1989. Ratification by South Africa took place on 16 June 1995. For more detail on the 
status of international children’s rights instruments in South Africa see Olivier “The Sta-
tus of International Children’s Rights Instruments in South Africa” in Davel (ed) Intro-
duction to Child Law in South Africa (2000) ch 10.  

 106 A child means every human being below the age of 18 years (art 1 of the UNCRC). 
 107 Articles 6, 7, 13 and 14 of the UNCRC. 
 108 Article 3 of the UNCRC. 
 109 Article 12(1): “State parties shall assure to the child who is capable of forming his or her 

own views, the right to express those views freely in all matters affecting the child, the 
views of the child being given due weight in accordance with the age and maturity of the 
child.” See also Committee on the Rights of the Child General Comment no 12 (2009) 
“The Right of the Child to be Heard” CRC/C/GC/12 01-07-2009.  

 110 See, for example, De Villiers “The rights of children in international law: guidelines for 
South Africa” 1993 Stell LR 289 298 and Sloth-Nielson” Ratification of the United Na-
tions Convention on the Rights of the Child: some implications for South African law” 
1995 SAJHR 401 403–406, 410–411. See also J v J; De Groot v De Groot. 

 111 Article 12(2): “For this purpose, the child shall in particular be provided the opportunity 
to be heard in any judicial and administrative proceedings affecting the child, either 
directly, or through a representative or an appropriate body, in a manner consistent with 
the procedural rules of national law.”  

 112 See Davel “General Principles” in Davel and Skelton (eds) Commentary on the 
Children’s Act (2007) 2-12–2-14 for a more detailed discussion on art 12. Note also  
art 4(2) of the African Charter on the Rights of the Welfare of the Child (hereafter 
“ACRWC”) that resembles art 12 of the UNCRC and also entrenches the right of  
the child to be heard. The purview of this article does not permit a more detailed 
discussion of the ACRWC. See Davel in Davel and Skelton (eds) Commentary on the 

continued on next page 
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South African domestic law by way of s 10 of the CA, thereby complying with 
South Africa’s obligations under the UNCRC.  

Upon an evaluation of international law, it would seem as if art 14 of the 
CCPR and art 12 of the UNCRC are the only direct commitments to the right to 
legal aid and legal representation. Other international instruments and also 
regional instruments, with the exception of art 4(2) of the ACRWC, only provide 
for rights that are indirectly linked to or supportive of a general right to legal aid 
and representation.113 

5 EVALUATING SOME OF THE BENEFITS OF INDIVIDUAL 
PERSONS AND PRIVATE INSTITUTIONS SUCH AS FAMILY 
UNITS HAVING A RIGHT TO LEGAL AID AND LEGAL 
REPRESENTATION 

In consideration of the fact that the right to legal aid and legal representation is 
entrenched in both international law and many domestic legal systems, it is 
interesting to investigate some of the general benefits of this right. Such benefits 
should be evaluated not only from an historical perspective but also in the context 
of the many demands of modern-day societies and legal orders. One must also 
recognise that the benefits of legal aid and legal representation are not focused only 
on the individual per se, but that legal aid and legal representation also have 
important advantages for smaller groups such as a family unit or collective 
interest group. It is of particular importance for this article to look at some of the 
advantages of the right to legal aid and representation within the context of the 
indigent family. The following advantages are particularly important: 
• legal aid and representation provide indigent people with the means to enforce 

and protect their legal rights so that they are on an equal footing, at least in 
basic terms, with the more wealthy members of society; 

• by providing basic legal aid and representation, meritorious members of 
society or groups in society are afforded the opportunity to enhance their lives 
by enforcing their legal entitlements; 

• children are afforded the right to participate in matters affecting them by 
means of their own representatives; 

• recognition is given to the fact that children’s interests do not always correlate 
with those of their parents;  

• legal aid and assistance ensure that the overall legal system is regarded as just 
and equitable and that basic fundamental rights such as equality, human dig-
nity and freedom are respected, protected and fulfilled; 

• legal aid and representation ensure that each person who is accused in a 
criminal matter is provided with the basic means to ensure a fair trial; 

________________________ 

Children’s Act 2-14 and Davel in Nagel (ed) Gedenkbundel vir JMT Labuschagne 19–21 
for more on art 4(2) of ACRWC.  

 113 See arts 10–13 of the International Covenant on Economic, Social and Cultural Rights; 
arts 3 and 37 of the UNCRC and regional instruments such as the African Charter on 
Human and People’s Rights, the European Convention for the Protection of Human 
Rights and Fundamental Freedoms and the American Convention on Human Rights. All 
these instruments protect the rights to equality, human dignity, a fair trial and access to 
justice (courts). 
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• legal aid and representation ensure that even the most vulnerable members of 

society are respected as equals before the law and that they are afforded with 
equal protection and benefit under the law, irrespective of their means; 

• legal aid and representation establish a society based on democratic values, 
social justice and fundamental rights and freedoms; 

• foundations are laid for a democratic and open society where the government 
is based on the will of the people and all citizens are equally protected by law; 

• effect is given to the international obligations imposed on the state in the 
relevant conventions pertaining to the right to legal representation and/or as-
sistance;  

• the quality of life of all citizens is improved and the potential of each person 
is freed. 

6 CONCLUDING REMARKS 
In conclusion, it is submitted that the right to legal aid and legal representation is 
an essential (fundamental) right in any legal system that prides itself on being 
equitable, fair and democratic. There should be no doubt that the provision of 
legal aid and representation is to be regarded as a necessity rather than a luxury. 
If an accused in a criminal matter or a vulnerable member of society in a civil 
matter is unable to enforce and protect his or her legal rights because he or she 
lacks financial means, the right to legal aid and representation becomes even 
more significant.114 Over the years many commentators have argued that all 
democratic states should regard legal aid and legal representation as an essential 
service, indispensable to the achievement of the overall democratic ideal. The 
aim of a democratic government is to ensure access to courts for all its inhabi-
tants, including the most vulnerable members of society, such as women, chil-
dren and the indigent.115 

Many modern so-called “liberal democracies” acknowledge that it is necessary 
to provide a certain level of legal aid and legal representation. Whenever such 
aid is not provided, people are deprived of justice, equality before the law and 
due process under the rule of law. In South Africa, the right to legal aid and 
representation is now constitutionally recognised and the state is obliged to 
protect, fulfil and enhance this right.116 Although legal aid is mostly provided in 
criminal matters, there seems to be a strong drive to extend such aid to deserving 
civil cases. Some sources report that approximately 80% of the annual legal aid 
budget is spent on criminal matters in South Africa.117 Traditionally, legal aid 
and legal representation were regarded as first generation rights which bestowed 
no positive entitlements. Nowadays these rights are seen as second generation 
rights which must be provided by the state depending on its available resources.118 
The interpretation and categorisation of the right to legal aid and legal  
representation is, however, misleading and superfluous. First, the state is 
________________________ 

 114 See S v Tyebela 1989 2 SA 22 (A). 
 115 See Hoexter Commission of Inquiry into the Structure and Functioning of the Courts 

(1983) part II para 6.4.1. See also Cowling 1994 THRHR 181 and Bekker 2004 CILSA 
194. 

 116 See ss 7, 28, 34 and 35 of the Constitution. 
 117 McQuoid-Mason in Joubert (ed) LAWSA 233–234. 
 118 Olivier et al Social Security 214. 
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constitutionally required to respect, promote, protect and fulfil all the rights set 
out in the Bill of Rights.119 This constitutional imperative obviously has direct 
financial consequences for the state and imposes both positive and negative 
obligations on the state, irrespective of the classification of the right as a civil 
and political right or a socio-economic right. Secondly, there appears to be 
support for the view that socio-economic rights are rights concerned with the 
“material dimensions of human welfare”. Socio-economic rights are thus re-
garded as fundamental rights and include the right to food, water, shelter, health 
care, education and social security, without which human beings will not be able 
to survive, live with dignity or develop their full potential.120 In view of this 
definition, the constitutional right to legal aid and legal representation would 
probably be regarded as a first generation or civil and political right which is not 
directly required to sustain human welfare and human existence.121 

Notwithstanding the importance of the right to legal aid and representation, its 
realisation is not without problems and challenges. The provision of legal aid and 
representation has long been regarded as an evolutionary process. Each legal 
system has to determine the best model for providing legal aid and representation 
according to its own circumstances and developmental status. The extent or 
monetary value of legal aid which each state should provide annually, the cate-
gories of beneficiaries of such aid and whether aid should be substantially 
broadened in relation to civil matters are difficult questions which can only be 
addressed locally and with due regard to financial and economic circumstances. 
It is submitted that a uniform model is not possible. Each state should pro-
gressively and continuously investigate ways to enhance its legal aid provisions. 
What is obvious is that states should allocate sufficient funds to provide effective 
legal aid and legal representation. States should also explore other mechanisms 
to enhance provision of legal aid and representation. Such mechanisms could 
include the creation of a public defender system or legal aid bureaux.122 
________________________ 

 119 Section 7 of the Constitution. 
 120 Liebenberg “The Interpretation of Socio-Economic Rights” in Woolman et al (eds) 

Constitutional Law of South Africa (2009) 33-1 and 33-6. 
 121 Also see Brand “Introduction to the Socio-Economic Rights in the South African Consti-

tution” in Brand and Heyns (eds) Socio-Economic Rights in South Africa (2005) 3ff.  
 122 In South Africa a legal aid bureau was already established in Johannesburg in 1937. Other 

institutions or mechanisms that have been established are the Legal Resources Centre and 
university legal aid clinics. Legal aid can also be provided through non-governmental or-
ganisations, by the legal profession on the basis of contingency fee agreements, or on the 
basis of pro amico, pro Deo or in forma pauperis procedures. Pro amico legal aid is pro-
vided by the legal profession in certain deserving cases. Pro Deo aid in turn refers to sta-
tutory permission in civil matters for an indigent person to sue or defend his or her case as 
a pro Deo litigant. See eg. rule 53 under the Magistrate Courts Act 32 of 1944. Both pro 
Deo and pro amico aid have diminished because of the general right of a person to legal 
aid (McQuoid-Mason in Joubert (ed) LAWSA 218–219). In forma pauperis is also possi-
ble under the Supreme Court Act 59 of 1959 s 43 and rule 40. Other examples of delivery 
models for legal aid are: (a) the staff-attorney model in terms of which lawyers are em-
ployed on salary solely to provide legal aid; (b) the judicare model where private lawyers 
are paid to handle cases for indigent people alongside cases from fee-paying clients; and 
(c) community legal clinic models where non-profit organisations serve the community in 
respect of many legal aspects. In South Africa the various legal aid clinics specifically 
fulfil this role. Such clinics are non-profit institutions which provide free legal services to 
indigent people on a wide range of matters whilst simultaneously training law students in 
the practical application of the law. 
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Apart from the overall responsibility on the state to provide and enhance the 

right to legal aid and legal representation at state expense, the courts are often 
also called upon to ensure that the right is effectively provided. In many develop-
ing countries, such as South Africa, legal aid and representation are denied to the 
indigent and vulnerable groups in society. Furthermore, because of a lack of 
funds and proactive steps by government, the majority of the population, which 
includes the working poor and middle-class citizens, is excluded from obtaining 
legal aid. This is the reality even though the right to legal aid and representation 
is entrenched in the law and its importance is recognised in most civilised socie-
ties.123 Where the state fails to act appropriately, the courts are the last port  
of call to ensure that legal aid and representation are provided. Perhaps it is 
befitting to end with a quote from Zgili v McCleod124 where Lord De Villiers 
stated: “It is the primary aim of the courts to protect the rights of individuals 
which may be infringed and it makes no difference whether the individual 
occupies a palace or a hut.” Wealthy people will always be in a superior position 
to hire the best legal assistance that money can buy, but if the indigent and  
most vulnerable members of society are denied legal aid and legal representa-
tion, the legal system itself is placed at risk and fundamental principles such as 
justice, fairness and equality before and under the law become but a dream for 
millions of people.125 

________________________ 

 123 See S v Seberi 1964 1 SA 29 (A) and S v Heyman 1966 4 SA 598 (A). 
 124 (1904) 21 SC 150 152. 
 125 See also Hurley v Minister of Law and Order 1985 4 SA 709 (D) where the court stated 

that it is an important duty of the court to administer justice to those who seek it, whether 
they are rich or poor. 
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1 INTRODUCTION 
Sexual orientation is defined by reference to erotic attraction; in the case of 
heterosexuals, to members of the opposite sex, and in the case of homosexuals to 
members of the same sex.1 Same-sex unions were outlawed as long ago as 533 
AD.2 Particularly from the 13th century onwards the Church took a stronger 
stand against same-sex intercourse as evidenced, for example, in the writings of 
St. Thomas Aquinas.3 Based on the concept of marriage as it was defined within 
Christendom,4 any recognition of same-sex unions in South Africa was forbid-
den, and sexual relations between persons of the same sex were characterised as 
abnormal and criminal behaviour. The notion of marriage as defined by the 
common law and statutes was based on principles of monogamy and heterosexu-
ality; principles originally affirmed by Christian theology.5 Common-law princi-
ples formed the foundation of the pre-constitutional government where all 
conduct was supposed to uphold Christian beliefs. A “distinct bias for Christian-
ity” was one of the aspects that denoted the fabric of the apartheid regime.6 The 

________________________ 

 * LLB LLM (Unisa). 
 ** Parts of this article are based on sections of the author’s LLM dissertation The Recognition 

of Same-sex Unions in South Africa (LLM dissertation, Unisa, 2009). 
 1 Cameron “Sexual orientation and the Constitution: a test case for human rights” 1993 SALJ 

450 452. 
 2 See Church “Same-sex unions – different voices” 2003 Fundamina 44 48 on the Justinian 

Code of AD 533. 
 3 Church 2003 Fundamina 49. 
 4 South African courts often referred to the well-known English decision in Hyde v Hyde and 

Woodmansee 1866 LR 1 P&D where it is stated that “[m]arriage in Christendom, may . . . 
be defined as the voluntary union for life of one man and one woman to the exclusion of all 
others . . . ”. 

 5 For example, in Seedat’s Executors v The Master 1917 AD 309 and Ismail v Ismail 1983 1 
SA 1006 (A) 1019, a “marriage” was defined as the legally recognised life-long voluntary 
union between one man and one woman to the exclusion of all others. See also Church 
2003 Fundamina 52. 

 6 Van der Vyver “Constitutional perspective of church-state relations in South Africa” 1999 
Brigham Young Univ LR 635. 
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church-state consubstantiality7 provided a religious foundation for the “political 
perpetration of isolation and loneliness (for example of gays and lesbians) that is 
required for terror to thrive”.8  

With the abolition of apartheid and the introduction of a new constitutional 
dispensation, a democratic, legal and intellectual framework was created that 
allowed historically marginalised groups, including gays and lesbians, to chal-
lenge the religious and ideological hegemony that dominated South African 
politics.9 The constitutional commitment to human dignity and equality, and the 
inclusion of sexual orientation as a prohibited ground of discrimination in terms 
of s 9(3) of the Constitution of the Republic of South Africa, 1996 have formed 
the Grundnorm of several court cases10 in which recognition and protection of 
same-sex relationships have been at issue.11 

________________________ 

 7 When considering the constitutional history of South Africa two aspects of its legal 
arrangements come to mind, namely the systematic institutionalisation by the state of racist 
structures and, in the context of religious matters, a distinct bias for a certain brand of 
Christianity. These two characteristics of the South African social, economic, political and 
legal structures denote the fabric of a totalitarian regime both in the state’s interference in 
the private lives of individuals and its regulation of the internal affairs of non-state social 
institutions. This religious bias was an indispensable component of the apartheid govern-
ment’s totalitarian recipe. This particular brand of a totalitarian regime in terms of which 
the church and the state are consubstantial can be described as “totalitarianism par excel-
lence”. Totalitarianism is never content with the destruction of political life; it seeks the 
destruction of private life above and beyond all else. The political and legal systems of pre-
1994 South Africa were particularly noted for the totalitarian interference of the state in the 
private sphere of people’s day-to-day lives. In 1948, DF Malan, a Dutch-Reformed minis-
ter, became the first prime minister of the apartheid era, and soon after Malan’s election the 
Dutch-Reformed Church propagated the “purist” concept of apartheid which was to uphold 
Christian beliefs (Arendt The Origins of Totalitarianism (1967) 474; Van der Vyver 1999 
Brigham Young Univ LR 635; Barnard “Totalitarianism, (same-sex) marriage and demo-
cratic politics in post-apartheid South Africa” 2007 SAJHR 500 504). 

 8 Arendt Totalitarianism 474 and Barnard 2007 SAJHR 504. 
 9 Mosikatsana “The definitional exclusion of gays and lesbians from family status” 1996 

SAJHR 549 554. 
 10 Langemaat v Minister of Safety and Security 1998 3 SA 312 (T); National Coalition for 

Gay and Lesbian Equality v Minister of Justice 1999 1 SA 6 (CC); National Coalition for 
Gay and Lesbian Equality v Minister of Home Affairs 2000 2 SA 1 (CC); Farr v Mutual & 
Federal Insurance Co Ltd 2000 3 SA 684 (C); Satchwell v President of the Republic of 
South Africa 2002 6 SA 1 (CC); Du Toit v Minister of Welfare and Population Develop-
ment 2003 2 SA 198 (CC); J v Director General, Department of Home Affairs 2003 5 SA 
621 (CC); Du Plessis v Road Accident Fund 2004 1 SA 359 (SCA); Minister of Home  
Affairs v Fourie; Lesbian and Gay Equality Project v Minister of Home Affairs 2006 1 SA 
524 (CC); Gory v Kolver 2007 4 SA 97 (CC). 

 11 Van Aardt and Robinson “The biology of homosexuality and its implications for human 
rights in South Africa” 2008 THRHR 179 180. The recognition and protection of same-sex 
unions have been controversial throughout the world. There are now several countries 
which recognise same-sex marriage. The Netherlands was the first country in the world to 
legalise same-sex marriage through the amendment of art 1:30 of the Dutch Civil Code. 
This law came into operation on 01-04-2001. Prior to the amendment of the Dutch Civil 
Code the exclusion of same-sex couples from the institution of marriage was based on 
religious grounds. See eg. Antokolskaia and Boele-Woelki “Dutch family law in the 21st 
century: trend-setting and straggling behind at the same time” 2002 Electronic J of 
Comparative Law http://www.ejcl.org/64/art64-5.html (accessed 04-05-2010).  
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Before the coming into operation of the Civil Union Act12 on 30 November 

2006 the legislature extended limited recognition to same-sex life partners in 
specific Acts. The concept of a “same-sex life partnership” was developed by the 
judiciary in order to confer certain spousal benefits on permanent same-sex life 
partners whose relationship mimics characteristics associated with a civil marriage.  

In this article I first consider some of the judgments that extended spousal 
benefits to permanent same-sex life partners. Thereafter I identify the essential 
criteria the courts have used to establish the existence of a same-sex life part-
nership worthy of such benefits. It is important to note that these court cases 
were decided prior to the coming into operation of the Civil Union Act13 and that 
the Act did not alter or displace the pre-existing rights extended to same-sex life 
partners by legislation and judicial developments. Thirdly, in view of the reassess-
ment of the objective model of choice by the Constitutional Court in Volks NO v 
Robinson,14 I discuss the constitutionality of the continued conferment of spousal 
benefits on permanent same-sex life partners. I explain that the social reality of 
homophobia and the need to achieve substantive equality demand the continued 
recognition of same-sex life partnerships which fall outside the ambit of the Civil 
Union Act.15 

2 THE JURISPRUDENCE WHICH HAS CONFERRED SPOUSAL 
BENEFITS ON SAME-SEX LIFE PARTNERS 

Before the coming into operation of the Civil Union Act, two primary sources 
conferred limited legal recognition on same-sex relationships. First, several statutes 
included same-sex partners in the ambit of their provisions to the extent that these 
partners comply with certain factual criteria.16 Secondly, and more importantly for 
________________________ 

 12 Act 17 of 2006. 
 13 The last decision, Gory v Kolver, was delivered only days before the Act came into 

operation. 
 14 2005 5 BCLR 446 (CC). 
 15 This article does not include any comparative research, as the objective of the article is to 

focus on the topic within our constitutional context and with specific reference to the social 
and legal reality faced by the South African gay and lesbian community. 

 16 See eg. the Maintenance Act 99 of 1998 which places a legal duty on any person to 
maintain any other person irrespective of the nature of the relationship between those per-
sons (s 2(1)). The Act therefore extends recognition to a contractual duty of support by 
same-sex life partners who have agreed on a duty to support each other. The Domestic Vio-
lence Act 116 of 1998 affords protection to persons who live or lived together in a relation-
ship in the nature of a marriage and therefore includes same-sex life partners in its ambit 
(s 1). In terms of the Medical Schemes Act 131 of 1998, a medical scheme will not be reg-
istered if the rules of the scheme discriminate against anyone on the ground of sexual ori-
entation (s 24(2)(e)). In s 1 of the Employment Equity Act 55 of 1998 “family 
responsibility” is defined as “the responsibility of employees in relation to their spouse or 
partner, their dependant children or other members of their immediate family who need 
their care and support”. “Partner” is not defined by the Act but can be interpreted to include a 
same-sex life partner. Section 27 of the Basic Conditions of Employment Act 75 of 1997 
requires an employer to give an employee three days’ paid leave in the event of the death 
of the employee’s “spouse or life partner”. Although the term is not defined by the Act, 
“life partner” in this regard can also include a same-sex life partner. Since the coming into 
operation of the Taxation Laws Amendment Act 5 of 2001 same-sex life partners have also 
been included in the definition of “spouse” in the Transfer Duty Act 40 of 1949, the Estate 
Duty Act 45 of 1955 and the Income Tax Act 58 of 1962.  
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present purposes, various judgments extended some of the benefits and rights 
associated with a civil marriage to the parties to a “same-sex life partnership”.  

The concept of a “same-sex life partnership” was first recognised by the Con-
stitutional Court in National Coalition for Gay and Lesbian Equality v Minister 
of Home Affairs (hereafter “National Coalition”).17 In this case the court restructured 
the conformist social order of intimate monogamous relationships and acknow-
ledged the existence of “another form of life partnership which is different from 
marriage as recognised by law. This form of life partnership is represented by a 
conjugal relationship between two people of the same sex”.18 The court found 
that same-sex life partnerships may perhaps differ with regard to duration and 
content, but in essence they represent an “intimate and mutually interdependent” 
relationship.19 The court held that the constitutional rights to equality and dignity 
dictated the recognition and extension of spousal benefits (here, immigration 
rights) to gay and lesbian partners in permanent same-sex life partnerships.20 

The concept was further developed and applied by various courts. In Satchwell v 
President of the Republic of South Africa 21 ss 8 and 9 of the Judge’s Remuneration 
and Conditions of Employment Act 22 were found to be inconsistent with the 
equality provisions of s 9 of the Constitution.23 Sections 8 and 9 of the Judge’s 
Remuneration and Conditions of Employment Act provided that, upon the death 
of a judge, two-thirds of the salary that would have been payable to that judge 
had to be paid to his or her “surviving spouse” until the death of such spouse. 
The “surviving spouse” was also entitled to a gratuity and certain allowances. 
These benefits were reserved for “spouses” of judges and were not payable to a 
partner of a judge in a permanent same-sex partnership. Delivering the Con-
stitutional Court’s judgment, Madala J stated that the benefits afforded to spouses 
of judges were afforded to them because of the importance of marriage in our 
society and because judges owed a legal duty of support to their spouses. His-
torically our law only recognised marriages between heterosexual spouses. This 
narrowness of focus excluded many relationships which create similar obliga-
tions and have a similar social value to heterosexual marriage.24 The Constitu-
tional Court held that the fact that the provisions afforded benefits to spouses and 
omitted same-sex partners who established a permanent relationship similar to a 
marriage, including undertaking a reciprocal duty of support, constituted unfair 
discrimination on the grounds of sexual orientation and marital status.25  

In Langemaat v Minister of Safety and Security 26 the constitutionality of the 
rules and regulations of the police medical aid scheme, Polmed, was questioned. 
The scheme afforded benefits to the legal spouse, widow, widower and children 
of a member of the police force. These persons alone could be registered as a 

________________________ 

 17 2000 2 SA 1 (CC).  
 18 National Coalition para 36. 
 19 Para 17. 
 20 Para 97. 
 21 2002 9 BCLR 986 (CC), 2002 6 SA 1 (CC).  
 22 Act 88 of 1989. 
 23 Satchwell para 21. 
 24 Para 22.  
 25 Para 23.  
 26 1998 2 All SA 259 (T), 1998 3 SA 312 (T).  
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member’s dependants. It was argued that the definition of “dependant” in Pol-
med’s rules was inconsistent with s 9(3) of the Constitution. The court held that a 
“dependant” is someone who relies upon another for maintenance and that this 
includes a same-sex partner.  

In Du Plessis v Road Accident Fund 27 the appellant and the deceased were 
partners in a same-sex union when the deceased was killed in a motor vehicle 
accident. The Supreme Court of Appeal extended the common-law action for 
damages for loss of support to a surviving same-sex life partner whose deceased 
same-sex life partner had undertaken a contractual duty to support him.  

In Farr v Mutual & Federal Insurance Co Ltd 28 the applicant had been in-
sured by the respondent since 1987 against loss or damage to the applicant’s 
motor vehicle and liability to third parties. The insurance policy excluded liabil-
ity for death or bodily injury to a member of the policy holder’s family normally 
resident with him. The applicant’s same-sex life partner sustained injuries and 
claimed damages arising from those injuries. The respondent repudiated the 
claim on the ground that the claimant was a member of the applicant’s family 
normally resident with him. The court held that the phrase “a member of the 
policy holder’s family” in an insurance policy included the long-term same-sex 
partner of the policy holder. The consequence of the inclusion of the policy 
holder’s same-sex life partner in the phrase was that the respondent was not 
obliged to indemnify the applicant against claims by his same-sex life partner 
arising out of injuries sustained in a motor vehicle collision where the motor 
vehicle was driven by the applicant.  

In Du Toit v Minister of Welfare and Population Development 29 the applicants 
– partners in a long-term lesbian relationship – wanted to adopt two children 
jointly but were prohibited from doing so by the now-repealed Child Care Act30 
and Guardianship Act.31 Skweyiya AJ, who delivered the Constitutional Court’s 
judgment, held that the exclusion of same-sex life partners from adopting children 
in circumstances where they would otherwise be eligible to do so did not serve the 
best interests of the children. Thus the exclusion was in direct conflict with 
s 28(2) of the Constitution.32 The exclusion also deprived children of the possibil-
ity of acquiring a loving and stable family life as required by s 28(1)(b) of the 
Constitution and limited the right to dignity and equality of the same-sex life 
partners.33 The court found the limitation of these rights unjustifiable. 

In J v Director-General, Department of Home Affairs 34 lesbian life partners 
had twins as a result of artificial insemination using the ova of the first applicant 
and the sperm of an anonymous male donor. The applicants wanted to be regis-
tered and recognised as the parents of the twins but their registration was refused 
by the Department of Home Affairs on the ground of the provisions of s 5 of the 

________________________ 

 27 2003 11 BCLR 1220 (SCA), 2004 1 SA 359 (SCA). 
 28 2000 3 SA 684 (C). 
 29 2002 10 BCLR 1006 (CC), 2003 2 SA 198 (CC). 
 30 Act 74 of 1983. This Act was repealed by the Children’s Act 38 of 2005 on 01-04-2010. 
 31 Act 192 of 1993. This Act was repealed by the Children’s Act on 01-07-2007. 
 32 Du Toit para 22. 
 33 Paras 22, 26, 29. 
 34 2003 5 BCLR 463 (CC), 2003 5 SA 621 (CC). 
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now-repealed Children’s Status Act.35 The court declared the section inconsistent 
with the Constitution. The result of this decision was that a child born as a result 
of the artificial insemination of a woman in a same-sex life partnership was 
deemed to be the “legitimate” child of her same-sex life partner.36  

In Gory v Kolver 37 s 1(1) of the Intestate Succession Act38 was declared in-
valid and unconstitutional. Section 1(1) afforded rights of intestate succession to 
heterosexual spouses but not to permanent same-sex life partners. Van Heerden 
AJ held that the failure of s 1(1) to include a surviving same-sex life partner 
where the partners have undertaken reciprocal duties of support was inconsistent 
with the applicant’s rights to equality and dignity, and that the limitation of these 
rights could not be justified.39  

Same-sex life partnerships which fall outside the ambit of the Civil Union Act 
remain a partly legally recognised family form because the Act did not displace 
or alter pre-existing rights extended to same-sex life partners.40 Importantly, the 
Constitutional Court in Gory v Kolver confirmed that any change in the law 
pursuant to Minister of Home Affairs v Fourie did not automatically amend those 
statutes where the reading-in of words was used as a remedy to give effect to gay 
men and lesbian women’s constitutional rights to equality and dignity.41 It there-
fore remains necessary to determine when a relationship qualifies as a same-sex 
life partnership. In the abovementioned cases the courts required compliance 
with various factual criteria but did so in an inconsistent manner. It is important 
to identify the essential criteria which same-sex life partners must comply with 
in order to qualify for the spousal benefits the cases conferred on the parties to a 
same-sex life partnership. 

3 ESSENTIAL CRITERIA FOR THE EXISTENCE OF A SAME-SEX 
LIFE PARTNERSHIP 

Permanent same-sex life partnerships have not been defined in a comprehensive 
manner. The courts have used a diverse range of definitions and inconsistent 
criteria in their decisions. The most telling example of such inconsistency relates 
to the presence of a reciprocal duty of support or the voluntary assumption of a 
contractual duty of support between same-sex life partners.  

The courts have required proof of the undertaking of reciprocal duties of 
support for same-sex life partners to qualify for pension benefits42 and the right 
to inherit on intestacy.43 They have taken the following factors into account to 
________________________ 

 35 Act 82 of 1987. This Act was repealed by the Children’s Act on 01-07-2007. Section 40 of 
the Children’s Act re-enacted s 5 of the unamended Children’s Status Act which excluded 
permanent same-sex life partners from its ambit. The effect of this provision is that a child 
who is born of same-sex life partners as a result of artificial fertilisation is regarded as a 
child born of “unmarried parents” (Heaton The South African Law of Persons 3 ed (2008) 
49). 

 36 Cronjé and Heaton Casebook on South African Family Law 2 ed (2004) 405. 
 37 2007 4 SA 97 (CC). 
 38 Act 81 of 1987. 
 39 Gory para 19. 
 40 But see fn 35 above regarding s 40 of the Children’s Act. 
 41 Gory para 28. 
 42 Satchwell v President of the Republic of South Africa. 
 43 Gory v Kolver. 
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establish the existence of a reciprocal duty of support: the duration of the 
relationship; the exclusive nature of the relationship; whether the partners shared 
family responsibilities and pooled their resources and income; the acknow-
ledgement by friends and family of their life partnership; and the extent to which 
they have made provision for financial support for the surviving partner.44 It is 
evident from the above that the undertaking of a reciprocal duty of support is a 
sine qua non in instances where the recognition of a same-sex relationship has 
financial implications.45  

In instances where, for example, recognition was sought for the extension of 
immigration rights to same-sex life partners46 or the acquisition of parental 
responsibilities and rights by same-sex life partners,47 proof of a reciprocal duty 
of support was not required.48 This approach of constructing a hierarchy of same-
sex life partnerships was recognised in J v Director General, Department of 
Home Affairs. In this case it was emphasised that in instances where a statute is 
challenged on the ground that it is inadequate because it discriminates unfairly 
against gays and lesbians on the grounds of their sexual orientation, difficult 
questions may arise in relation to the rationale of the particular relationships 
entitled to protection, and as to the appropriate relief. The court further 
emphasised that the “relationships entitled to constitutional protection will often 
depend on the purpose of the statute”.49 

It is submitted that in order for a same-sex life partnership to exist and to 
confer entitlements to certain spousal benefits on the parties, the presence of the 
following criteria is essential. 

3 1 Consortium omnis vitae 
The concept “consortium omnis vitae” has not been defined in a comprehensive 
manner in our law but is regarded as one of the invariable consequences of a 
civil marriage (and now also a civil union).50 Under South African common law 
only a civil marriage established a consortium. This consortium entailed that the 
parties retained their individuality after entering into marriage but were bound to 
each other by legal, physical, moral and religious obligations.51 However, in the 
National Coalition judgment of the Constitutional Court Ackermann J, in response 
to the pluralism and diversity of our society, acknowledged and confirmed the 
________________________ 

 44 See, for example, Du Plessis v Road Accident Fund paras 12 and 13. See also Schäfer 
“Same-sex Life Partnerships” in Clark (ed) Family Law Service (2008) para R5. 

 45 Schäfer in Clark (ed) Family Law Service para R7. See also Schäfer “Marriage and 
marriage-like relationships: constructing a new hierarchy of life partnerships” 2006 SALJ 
626 630; Wood-Bodley “Establishing the existence of a same-sex life partnership for the 
purposes of intestate succession” 2008 SALJ 259 271. 

 46 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs. 
 47 Du Toit v Minister of Welfare and Population Development; J v Director-General, 

Department of Home Affairs. 
 48 Schäfer in Clark (ed) Family Law Service para R7. 
 49 J v Director-General, Department of Home Affairs para 24. 
 50 Cronjé and Heaton South African Family Law 2 ed (2004) 49. A civil union now also 

creates a consortium omnis vitae as one of its invariable consequences. 
 51 See Grobbelaar v Havenga 1964 3 SA 522 (N); Peter v Minister of Law and Order 1990 4 

SA 6 (E) 9G–H; Dawood v Minister of Home Affairs 2000 3 SA 963 (CC) para 33. See 
also Cronjé and Heaton Family Law 50 and Clark “Marriage” in Clark (ed) Family Law 
Service (2008) para A60. 
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ability of gay men and lesbian women to establish a consortium omnis vitae.52 
He emphasised the accelerating process of transformation that has taken place in 
family relationships and specifically the reform relating to the societal and legal 
concept of family and what it encompasses.53 He therefore concluded that gays 
and lesbians in same-sex life partnerships are just as capable as heterosexual 
spouses of establishing intimate, permanent, committed, monogamous and 
enduring relationships furnished with emotional, spiritual and financial support. 
Importantly, he emphasised the ability of same-sex partners to create a family, 
whether nuclear or extended, and to take pleasure in family life which is indis-
tinguishable from that of heterosexual spouses.54 This judgment represents a 
rejection of the traditional nuclear family as the only acceptable family form in 
society and embraces a new approach to family life. 

In essence, consortium omnis vitae can be viewed as a type of community of 
life and can accordingly be termed “an umbrella word for all the legal rights of 
one spouse to the company, affection, services and support of the other”.55 It is 
my view that the presence of a consortuim omnis vitae is a sine qua non for a 
same-sex life partnership to qualify for benefits associated with the institution of 
marriage. The onus rests on the same-sex life partners to prove on a balance of 
probabilities that they have created a consortium. 

3 2 The intention of creating a “permanent” same-sex life partnership 
It is impossible to determine the exact moment at which a same-sex relationship 
becomes a permanent same-sex life partnership.56 In all the cases where con-
stitutional protection and recognition were requested, same-sex partners had to 
prove the existence of a permanent life partnership. In this context “permanence” 
refers to “an established intention of the parties to cohabit with one another 
permanently”.57 The partners must therefore have the intention of being in a 
permanent life partnership as opposed to a temporary one.58  

The intention of permanence must not be confused with the duration of the 
same-sex life partnership. In most of the cases concerning the recognition of 
same-sex life partnerships the partners had cohabitated for lengthy periods. For 
example, in Farr v Mutual and Federal Insurance Co Ltd the partners co-
habitated for 10 years; in Satchwell v President of the Republic of South Africa 
the partners cohabitated for 15 years; in Du Toit v Minister for Welfare and 
Population Development the partners cohabitated for 12 years. However, in Gory 
v Kolver the partners cohabited for only approximately 10 months before the 
relationship was ended by the death of one of the partners. Although the partners 
in Gory had cohabited for a short period of time, the court found that, based on 
the evidence adduced, the partners had committed themselves in a “permanent 
partnership in which the partners had undertaken reciprocal duties of support”.59 
________________________ 

 52 National Coalition para 53. 
 53 Para 47.  
 54 Para 53. 
 55 Peter 9F. 
 56 Schäfer in Clark (ed) Family Law Service para R6. See also Lind “Domestic partnerships 

and marital status discrimination” 2005 AJ 108 126; Schäfer 2006 SALJ 629; Wood-
Bodley 2008 SALJ 261. 

 57 National Coalition para 86. 
 58 Wood-Bodley 2008 SALJ 261. 
 59 Gory para 51. 
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A long period of cohabitation is therefore not an essential requirement for a 
permanent same-sex life partnership. Thus the existence of a permanent same-
sex life partnership is a question of fact which must be determined in light of the 
intention of the partners as established by the facts and circumstances of each 
case.60  

4 CONSTITUTIONAL ASPECTS PERTAINING TO THE 
CONTINUED RECOGNITION OF SAME-SEX LIFE 
PARTNERSHIPS THAT FALL OUTSIDE THE AMBIT OF THE 
CIVIL UNION ACT 

4 1 Volks NO v Robinson and its relevance for same-sex life partnerships 
In Volks the Constitutional Court reassessed the objective model of choice that 
inevitably led to the non-recognition of the heterosexual life partnership. The 
case dealt with whether the definition of the word “survivor” in s 1 of the Main-
tenance of Surviving Spouses Act61 included a partner in a permanent life part-
nership. If it did, a surviving life partner would be able to claim reasonable 
maintenance from the deceased life partner’s estate until his or her death or 
remarriage if he or she was unable to provide for his or her own reasonable 
maintenance needs.62 The court held that only married couples are obliged to 
maintain each other by operation of the law. As life partners are not in the same 
position, “it is not appropriate that an obligation that did not exist before death be 
posthumously imposed”.63 The majority emphasised that marriage was a matter 
of choice: “Marriage is a manifestation of that choice and more importantly, the 
acceptance of the consequences of a marriage”.64 It was further held that the law 
imposes no legal impediment on the capacity of heterosexual life partners to 
enter into a marriage. By choosing not to enter into a marriage they deny them-
selves the rights and duties associated with marriage.65  

The view of the majority in the Volks case is clearly based on the principle of 
freedom of choice which demands that the law must not intervene or attach 
consequences to relationships where parties choose not to enter into a legally 
valid marriage.66 This approach assesses the availability of “choice” by merely 
focusing on the presence or absence of legal impediments to marriage. Choice is 
viewed as an “all or nothing concept” which is based on the understanding that 
choices are exercised by free, autonomous individuals.67 This essentially libertarian 
________________________ 

 60 National Coalition para 88. See also Schwellnus “The legal position of cohabitees in the 
South African law” 1995 Obiter 95; Clark “Families and domestic partnerships” 2002 
SALJ 634 636 and Goldblatt “Regulating domestic partnerships – a necessary step in the 
development of South African family law” 2003 SALJ 610 625 for further discussions of 
the criteria for a life partnership. 

 61 Act 27 of 1990. 
 62 Section 2(1). 
 63 Volks para 62. 
 64 Para 93. 
 65 Paras 91 and 92. 
 66 Schäfer 2006 SALJ 640; Robson “Sexual democracy” 2007 SAJHR 409 426; Wood-Bodley 

“Intestate succession and gay and lesbian couples” 2008 SALJ 46 59. See also Goldblatt 
2003 SALJ 615. 

 67 Albertyn “Substantive equality and transformation in South Africa” 2007 SAJHR 253 267. 
See also Goldblatt 2003 SALJ 619; Cooke “Choice, heterosexual life partnerships, death 

continued on next page 
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view is in conflict with the notion of substantive equality which requires an 
understanding of choice that reflects “constraints as coming from history, from 
the operation of power and dominance, from socialisation, or from class, race 
and gender”.68 It also fails to take cognisance of the oppressive legal system 
which had a severe impact on the way many families were formed.69 The major-
ity decision in Volks ignores the context in which choices are made and the 
impact thereof on individuals; it privileges the institution of marriage only and 
fails to embrace a contextual or progressive idea of cohabitation.70  

The social and legal impact of the Volks judgment together with the enactment 
of the Civil Union Act on same-sex unions is twofold. First, certain spousal 
benefits continue to accrue to same-sex life partners, but those same benefits do 
not accrue to heterosexual life partners, which amounts to differential treatment. 
Secondly, based on the view of the majority in Volks, the continued extension of 
spousal benefits to same-sex life partners can no longer be justified, because 
such life partners have exercised a choice not to enter into a civil union and must 
therefore forfeit the rights and obligations associated with a civil union just as 
heterosexual life partners forfeit the rights and obligations associated with a civil 
marriage or civil union. 

The extension of marriage rights to same-sex couples by the Civil Union Act 
provides legal protection and social affirmation to same-sex couples whose 
relationships mimic the traditional heterosexual institution of marriage, but it 
ignores the social and economic reality of many individuals who are not in a 
position to “choose” to formalise their relationship by entering into a civil union. 
For many couples the purported “choice” is no choice at all.71 I submit that in 
view of ongoing homophobia in our society it will be unwise to force same-sex 
life partners to formalise their relationship. Furthermore, the notion of substan-
tive equality dictates the protection and recognition of family forms that differ 
from the traditional nuclear family which initially generated the framework 
which excluded “deviant” family forms.  

In the next part, I discuss the impact of homophobia as a social reality. That 
discussion is followed by an explanation of the need to apply the notion of 
substantive equality in this setting in order to eradicate systemic inequalities 

________________________ 

and poverty” 2005 SALJ 542; Lind 2005 AJ 108; Wildenboer “Marrying domestic partner-
ships and the Constitution: a discussion of Volks NO v Robinson 2005 5 BCLR 446 (CC)” 
2005 SA Public Law 459. 

 68 Finlay “Breaking women’s silence in law: the dilemma of the gendered nature of legal 
reasoning” 1989 Notre Dame LR 886 896. See also Albertyn “Equality” in Bonthuys and 
Albertyn (eds) Gender, Law and Justice (2007) 82; Botha “Equality, dignity, and the 
politics of interpretation” 2004 SA Public Law 724; Fredman “Providing equality: 
substantive equality and the positive duty to provide” 2005 SAJHR 163; Liebenberg and 
Goldblatt “The interrelationship between equality and socio-economic rights under South 
Africa’s transformative Constitution” 2007 SAJHR 335; Botha “Equality, plurality and 
structural power” 2009 SAJHR 1.  

 69 Sinclair assisted by Heaton The Law of Marriage (1996) 273; Goldblatt 2003 SALJ 619; 
Albertyn 2007 SAJHR 267. 

 70 Goldblatt 2003 SALJ 619; Lind 2005 AJ 108; Wildenboer 2005 SA Public Law 459; 
Albertyn 2007 SAJHR 266.  

 71 Goldblatt 2003 SALJ 616; De Vos “Same-sex sexual desire and the re-imagining of the 
South African family” 2004 SAJHR 179 199; Robson 2007 SAJHR 426 and 431. 
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within family formations and to justify the continued conferment of spousal 
benefits on same-sex life partners by means of the application of s 9(2) of the 
Constitution. 

4 2 Homophobia: a social reality 
The principle of freedom of choice fails to consider the context within which 
same-sex couples make choices whether or not to enter into a civil union. Ac-
cording to Wood-Bodley the extent of homophobic views in our society should 
not be “underestimated or discounted”.72 For example, research has revealed that 
gays and lesbians are still being refused treatment by health-care practitioners 
because of their sexual orientation; and it has been reported that several same-
sex couples have been turned away or insulted by members of the Department of 
Home Affairs when they wanted to enter into a civil union, that discrimination 
on the basis of sexual orientation is still ongoing in the workplace and that 
applicants who profess themselves to be gay or lesbian have difficulty in finding 
work.73 

The increased occurrence of homophobic hate crimes is one of the most pro-
found reasons for not being openly gay or lesbian. According to the Southern 
Africa Report, as referred to by Wood-Bodley, the South African Police Service 
has struggled to create a culture of rights awareness within their ranks with the 
result that victims of homophobic hate crimes cannot be assured a sympathetic 
reception by the police.74 Murder, sexual assault, rape and verbal abuse are 
mostly associated with homophobic hate crimes.75  

Wood-Bodley emphasises that gays and lesbians need not personally be vic-
tims of homophobic hate crimes or hate speech in order to be affected by such 
conduct.76 Homosexual individuals who are indirectly affected by homophobic 
conduct experience what some psychologists describe as “felt stigma”. This 
refers to “an individual’s subjective experience of stigma against her or his 
group, including her or his awareness of the stigma’s prevalence and manifesta-
tions even without having directly experienced enacted stigma”.77 “Felt stigma” 
often motivates individuals with a stigmatised condition to engage in pre-
emptive, protective behaviour in order to avoid enactments of stigma. For exam-
ple, these individuals may avoid contact with groups of people with homophobic 
views or may even attempt to conform to heterosexual behaviour in order to 
avoid enacted stigma.78 

The condition of “internalised homophobia” must also be mentioned. “Inter-
nalised homophobia” becomes apparent when gays and lesbians internalise soci-
ety’s negative dogma about sexual minorities. It results, inter alia, in an unwilling-
ness to disclose one’s homosexuality to others and the acceptance of societal 
stereotypes about homosexuality.79  
________________________ 

 72 Wood-Bodley 2008 SALJ 54. 
 73 Wood-Bodley 2008 SALJ 55–56. 
 74 Wood-Bodley 2008 SALJ 56. 
 75 Ibid. See also De Vos 2004 SAJHR 183 and De Vos “The ‘inevitability’ of same-sex 

marriage in South Africa’s post-apartheid state” 2007 SAJHR 432 463–464. 
 76 Wood-Bodley 2008 SALJ 57. 
 77 Herek and Garnets “Sexual orientation and mental health” 2007 Annual Review Clinical 

Psychology 353 361. 
 78 Wood-Bodley 2008 SALJ 57. 
 79 Wood-Bodley 2008 SALJ 58. 
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From the above discussion it is clear that many gay men and lesbian women 

may find it difficult or even impossible to choose to enter into a civil union. As 
De Vos correctly points out: many individuals are reliant on others for their 
social and economic endurance and some homosexual individuals will find it 
difficult or even impossible to choose to marry their same-sex sweethearts within 
a society characterised by sexism and homophobia. The principle of freedom of 
choice dictates a public display of a homosexual lifestyle which invites rejection, 
hatred and violence.80  

4 3 The application of substantive equality to eradicate systemic  
inequalities 
“People make their own history (runs a celebrated phrase), but not in circumstances 
of their own choice; they act in an arena shaped by the past. Accordingly, to 
understand the present conjuncture in South Africa it is essential to have a sense of 
its history, to reflect on constraints and the possibilities created by that history.”81  

Against the background of South Africa’s past, it is essential that the state 
addresses the legacy of systemic discrimination and subordination. The Constitu-
tion embraces a substantive notion of equality which entails the elimination of 
existing discrimination and the implementation of measures to protect and 
advance those people who were, and are, disadvantaged by past discrimination.82 
This notion of substantive equality militates against the traditional and liberal 
concept of formal equality based on principles of sameness and similar treat-
ment. Substantive equality requires the law to guarantee the outcome of equality 
and to endure differential treatment to achieve this goal.83 A substantive concep-
tion of equality further requires an examination of the actual social and historical 
treatment of groups in order to establish whether the Constitution’s commitment 
to equality is being upheld.84  

The concept of substantive equality encompasses “restitutionary equality”. 
The concept of “restitutionary equality” was recognised in National Coalition for 
Gay and Lesbian Equality v Minister of Justice (hereafter “Minister of Justice”) 
where the Constitutional Court acknowledged that homosexual persons have 
suffered considerable unfair discrimination in the past. The court further ex-
plained that it is insufficient merely to eliminate statutory provisions which have 
caused unfair discrimination: 

“Past unfair discrimination frequently has ongoing negative consequences, the 
continuation of which is not halted immediately when the initial causes thereof are 
eliminated, and unless remedied, may continue for a substantial time and even 
indefinitely. Like justice, equality delayed is equality denied. . . . One could refer to 
such equality as remedial or restitutionary equality”.85  

________________________ 

 80 De Vos 2004 SAJHR 199. 
 81 Bundy “Challenging the Past: South Africa in Historical Perspective” in Gentili (ed) 

Sudafrica: Processi di Mutamento Politico e Constituzionale (1993) 49 as quoted in  
Terreblanche A History of Inequality in South Africa, 1652–2002 (2002) 3. 

 82 Section 9 of the Constitution. 
 83 See Albertyn “Equality” in Cheadle et al South African Constitutional Law: Bill of Rights 

(2002) para 4.3; Currie and De Waal Bill of Rights Handbook 5 ed (2005) para 9.1; De Vos 
“Sexual Orientation” in Bill of Rights Compendium (2008) para 3J7. 

 84 Brink v Kitshoff 1996 6 BCLR 752 (CC), 1996 4 SA 197 (CC); President of the Republic of 
South Africa v Hugo 1997 4 SA 1 (CC); National Coalition for Gay and Lesbian Equality v 
Minister of Justice; Minister of Finance v Van Heerden 2004 6 SA 121 (CC). 

 85 Minister of Justice para 60. 
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The concept of remedial equality has been associated with the idea of transfor-
mation which underlines the constitutional value of equality as a process towards 
the achievement of an equal society. This process initially necessitates tolerance 
of unequal treatment.86 A transformatory approach aims to address inequalities 
by shifting the power relations that maintain the status quo “by restructuring the 
underlying generative framework”.87 An inclusionary approach, on the other 
hand, supports a liberal idea of inclusion of formerly excluded people into the 
status quo, thus broadening the umbrella of social recognition without investigat-
ing the structural conditions which initiate and propagate systemic inequalities.88 
The notion of inclusionary equality militates against the anti-subordination 
principle as envisaged by the Constitutional Court in Minister of Justice. In this 
case the court held that “the desire for equality is not a hope for the elimination 
of all difference” and that “the experience of subordination . . . lies behind the 
vision of equality”.89 Equality should not be confused with uniformity; equality 
entails “equal concern and respect across difference” and does not presuppose 
the suppression of difference.90 Thus, the legal commitment to substantive 
equality must allow for the dismantling of the actual social and legal inequality, 
and consequently for the transformation of society.91  

In most of the cases where social and legal recognition was sought for same-
sex life partners, courts reverted to a more inclusionary approach to equality. The 
extension of rights to same-sex life partnerships has been permitted to the extent 
that the life partnerships conform to the characteristics of an ideal marriage.92 
The result is “a society in which social inclusion is based on sameness, rather 
than difference, and which limits choice unless exercised within the stated 
boundaries of acceptable relationships”.93  

In view of the reassessment of the model of choice in Volks, marriage (and 
now also a civil union) remains the only relationship worthy of legal recognition 
and protection. This approach is in direct conflict with the notion of substantive 
equality and the transformational change that is required by our Constitution in 
order to remove status-based discrimination experienced by gays and lesbians. 
Section 9(2) of the Constitution dictates the continued conferment of spousal 
benefits on same-sex life partners. Because these benefits used to be exclusively 
available to heterosexual couples, marriage created a structural hierarchy within 
South African family law which has to be remedied. Dupper correctly points out 
that true equality cannot be achieved if individuals begin the race from different 
starting points.94  

________________________ 

 86 Bato Star Fishing v Minister of Environmental Affairs and Tourism 2004 4 SA 490 (CC); 
Currie and De Waal Bill of Rights Handbook para 9.1. See also Liebenberg and Goldblatt 
2007 SAJHR 335. 

 87 Albertyn 2007 SAJHR 256. 
 88 Ibid. 
 89 Minister of Justice para 22. 
 90 Minister of Justice para 132. 
 91 Albertyn in Cheadle et al South African Constitutional Law: Bill of Rights para 4.3.1. 
 92 Albertyn 2007 SAJHR 272. See also De Vos 2007 SAJHR 453. 
 93 Albertyn 2007 SAJHR 272. 
 94 Dupper “Affirmative action and substantive equality: the South African experience” 2002 

SA Merc LJ 275 292. 
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Next, the advancement of the achievement of equal opportunities (substantive 

equality) within family law is discussed with reference to s 9(2) of the Constitu-
tion (also known as the affirmative action clause) in order to justify the contin-
ued conferment of spousal benefits on same-sex life partners.  

4 3 1 Measures to promote and protect same-sex life partners from past unfair 
discrimination 

Section 9(2) of the Constitution provides as follows: 
“Equality includes the full and equal enjoyment of all rights and freedoms. To 
promote the achievement of equality, legislative and other measures designed to 
protect or advance persons, or categories of persons, disadvantaged by unfair dis-
crimination may be taken.” 

Affirmative action is usually associated with preferential treatment and distri-
bution of benefits to individuals who were disadvantaged by past unfair 
discrimination on the grounds of their race or gender. However, there is no 
impediment in s 9(2) of the Constitution which limits affirmative action 
programmes to racial and gender inequalities.95 Section 9(2) therefore permits 
preferential treatment for all groups of people disadvantaged by unfair discri-
mination, including gay men and lesbian women who where historically sub-
jected to unfair discrimination on the grounds of their sexual orientation and 
marital status.  

Segregation and apartheid created a social and economic imbalance in society 
which favoured people who conformed to the heterosexual norm of behaviour. 
Because of these structural inequalities homosexuals were branded as outcasts 
and deviants, and they suffered unfair discrimination. The right to equality 
dictates more than the mere prohibition of discrimination or unequal treatment 
by the state or private individuals; it imposes a positive obligation on the gov-
ernment to enact measures to ensure that everyone fully and equally enjoys all 
rights and freedoms.96 Affirmative action must therefore be viewed as a “sub-
stantive and composite part” of the right to equality.97  

In order to justify the continued conferment of spousal benefits on same-sex 
life partners, the measures must conform to the internal test of s 9(2) of the 
Constitution. In other words, it must be shown that the measures target groups of 
persons who have been disadvantaged by past unfair discrimination, that the 
measures are designed to promote and protect such persons, and that the meas-
ures will inevitably promote the achievement of equality.98 The retention of 
________________________ 

 95 Currie and De Waal Bill of Rights Handbook para 9.5 and fn 139. 
 96 Currie and De Waal Bill of Rights Handbook para 9.5. See also Dupper 2002 SA Merc LJ 

275; Fredman 2005 SAJHR 165; Dupper “Affirmative action: who, how and how long?” 
2008 SAJHR 425; Coetzer “Affirmative action: the sword versus shield debate continues” 
2009 SA Merc LJ 92. 

 97 Currie and De Waal Bill of Rights Handbook para 9.5. See also Van Heerden para 32. 
 98 In Van Heerden para 37 the Constitutional Court held that the enquiry to determine 

whether a “measure” falls within the ambit of s 9(2) is threefold: “The first yardstick re-
lates to whether the measure targets persons or categories of persons who have been disad-
vantaged by unfair discrimination; the second is whether the measure is designed to protect 
or advance such persons or categories of persons; and the third requirement is whether the 
measure promotes the achievement of equality”. See also Rautenbach “Introduction to the 
Bill of Rights” in Bill of Rights Compendium (2008) para 1A57. 
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spousal benefits for permanent same-sex life partners by means of judicial 
developments and statutory provisions may qualify as “measures” aimed at 
achieving substantive equality within the context of s 9(2).99  

It is a social reality that gays and lesbians are members of a vulnerable group 
that has been persecuted and marginalised by unfair discrimination in the past. 
The continued extension of spousal benefits to same-sex life partners amounts to 
measures designed to advance the social and economic status of gays and lesbi-
ans with the objective of eliminating their historical burden of inequality in order 
to promote the achievement of equality in our society.  

Based on a substantive approach to equality, the differentiation between un-
married homosexual and unmarried heterosexual couples does not amount to 
unfair discrimination on the ground of marital status. Discriminatory actions 
which are unfair in one context may not automatically be unfair in a different 
context.100 Where measures are designed to eradicate social and economic 
imbalances imposed on gays and lesbians by past unfair discrimination, courts 
will be reluctant to declare such measures unconstitutional101 until full and equal 
enjoyment of all rights and freedoms have been achieved by all citizens. What is 
therefore required is a conscientious understanding of the impact of the dis-
criminatory action upon the particular group of people in order to determine 
whether or not its overall impact is one which promotes the constitutional goal of 
equality.102  

In the present context, affirmative measures for same-sex life partners are jus-
tified by the consequences of the measures. If such measures (that is, continued 
conferment of spousal benefits on same-sex life partners) enhance the social and 
economic standing of unmarried same-sex couples – even at the expense of 
unmarried heterosexual couples – such measures should not be regarded as 
unfair discrimination.103 This is so because heterosexuality has been regarded as 
the norm in society and has been privileged at the expense of homosexuality for 
as long as one can remember. Only once the social and economic imbalance has 
been eradicated will the rationale for the continued conferment of spousal bene-
fits on unmarried same-sex couples fall away. When that happens, continued 
affirmative action measures will probably be regarded as unfair discrimination.104 
When, and whether, social and economic equality between heterosexual and 
homosexual people will be achieved remains uncertain.  

________________________ 

 99 Wood-Bodley “Same-sex couple discrimination in employment benefits: where to now?” 
2008 SALJ 483 487. 

 100 See Motala v University of Natal 1995 3 BCLR 374 (D) 383; President of the Republic of 
South Africa v Hugo 1997 4 SA 1 (CC) para 41. 

 101 Harksen v Lane 1997 11 BCLR 1489 (CC), 1998 1 SA 300 (CC) para 51. 
 102 Hugo para 41. 
 103 See Public Servants’ Association of South Africa v Minister of Justice 1997 5 BCLR 577 

(T) and Van Heerden para 42 where it is emphasised that there must be a causal connec-
tion between the designed measures and the objectives. See also Currie and De Waal Bill 
of Rights Handbook para 9.5. 

 104 See George v Liberty Life Association of Africa Ltd 1996 17 ILJ 593–594 (IC) and Hugo 
para 41. See also Dupper 2002 SA Merc LJ 292 and Dupper 2008 SAJHR 425. 
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5 CONCLUSION 
In Minister of Justice the Constitutional Court emphasised that the right to 
equality does not encompass the elimination of all differences but entails “equal 
concern and respect across difference”. The right to equality requires the ac-
knowledgement of human variability, that is, plurality. The Constitution imposes 
an obligation on the law to acknowledge the variability of human beings. It 
further requires the abolition of the notion of the exclusivity of marriage as 
legally normative.105 The acknowledgment of human variability will broaden the 
scope of what is constitutionally normal in order to include the widest range of 
perspectives. It will require a more revolutionary understanding of relationships 
and family law that is not governed by heterosexual marital norms or the libertar-
ian notion of choice, but rather by the transformative ideas of diversity, human 
agency, context and choice.106 It is essential that family forms be viewed within 
the “broader and more situation-sensitive framework of the principles of family 
law, principles that are evolving rapidly in our new constitutional era”.107  

The objective model of choice creates intolerance for the plurality of our soci-
ety and enhances the heteronormative framework that was responsible for initial 
marginalisation of those members of society who expressed same-sex desire:108  

“Although individuals may obtain certain rights as gay men, lesbians, bisexuals or 
other sexual minorities, they cannot fully claim their citizenship because they are 
assumed to warrant protection only in as much as they conform to the hierarchical 
assumptions of the heteronormative state”.109 

Unfortunately, formal legal equality will only gradually transform into social 
equality with the result that continued discrimination on the basis of sexual 
orientation is inevitable:110  

“At issue is a need to affirm the very character of our society as one based on 
tolerance and mutual respect. The test of tolerance is not how one finds space for 
people with whom, and practices with which, one feels comfortable, but how one 
accommodates the expression of what is discomforting”.111 

In essence, the guarantee of democratic tolerance for all who belong in South 
Africa still remains somewhat illusory. Sexual democracy cannot be limited to 
gay men and lesbian women who subordinate themselves to a homogenisation of 
behaviour.112 Applying the notion of substantive equality, including affirmative 
action measures, in a way that justifies the continued conferment of spousal 
benefits on same-sex life partnerships will, however, go some way towards 
alleviating the social disadvantage and discrimination same-sex life partners still 
experience. 

________________________ 

 105 Minister of Justice para 134. 
 106 Albertyn 2007 SAJHR 273. 
 107 Volks para 152. 
 108 De Vos “From heteronormativity to full sexual orientation?: Equality and sexual freedom 

in Laurie Ackermann’s constitutional jurisprudence” 2008 AJ 254 255. 
 109 De Vos 2008 AJ 257. 
 110 Bilchitz and Judge “For whom does the bell toll? The challenges and possibilities of the 

Civil Union Act for family law in South Africa” 2007 SAJHR 466 498. 
 111 Fourie para 60. 
 112 Robson 2007 SAJHR 431. 
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1 BACKGROUND 
Judge Elna Revelas’s decision in the case of Mohamed v Mohamed 1 may be 
described as one of those run-of-the-mill applications in terms of rule 43 which 
are routinely heard on motion court days in any one of our high courts across the 
country. This case note suggests that her decision belies such a description. 
Instead, this note suggests that her decision marks a move away from existing 
jurisprudence on Muslim marriages in a way which may undermine, rather than 
promote, the recognition and respect for the marriage institutions of different 
religious systems and beliefs. I tentatively suggest that by granting the rule 43 
application the court may have effectively imposed civil marriage obligations on 
a religious marriage even though the parties had not concluded a marriage in 
terms of the Marriage Act.2 As such, the decision has potentially radical conse-
quences for parties in Muslim marriages and highlights the complex issues that 
courts have had to face in the last two decades without any guiding legislation. 

In order to understand the judgment properly, its context has to be considered. 
This context includes (1) the numerous judgments extending protection to 
women in Muslim marriages in the last two decades against the backdrop of the 
coming into effect of the Constitution of the Republic of South Africa, 1996; and 
(2) the application by the Women’s Legal Centre Trust (hereafter “WLCT”) to 
the Constitutional Court to force the President and Parliament to enact legislation 
to recognise and protect Muslim marriages.  

1 1 Past judgments 
The extension of protection to women in Muslim marriages in our law has been a 
theme throughout the last two decades, starting with the well-known case of 
Ryland v Edros.3 In this case, Farlam J held that the courts should recognise and 
enforce the consequences of a Muslim marriage contract, albeit in respect of 
________________________ 

 * BA LLB LLM PGDHE. 
 1 AM v RM 2010 2 SA 223 (ECP). Also cited as Mohamed v Mohamed (2154/08) 2009 

ZAECPEHC 31 (29 May 2009), hereafter “the Mohamed case” or “Mohamed v  
Mohamed”. 

 2 Act 25 of 1961. In other words, where the parties to a religious marriage have met only the 
requirements of the particular religious system of law and not those of the Marriage Act. 
Nothing prevents parties in a de facto monogamous religious marriage from meeting the 
requirements of the Marriage Act or the Civil Union Act 17 of 2006 (Heaton “The Mar-
riage Act 25 of 1961, the Divorce Act 70 of 1979, and the dissolution of a Hindu marriage 
[Discussion of Singh v Ramparsad 2007 3 SA 445 (D)]” 2008 Stellenbosch Law Review 
453). See also Heaton “The Law of Persons and Family Law” in Visser et al (eds) Annual 
Survey of South African Law (2007) 936–937.  

 3 1997 2 SA 690 (C). 
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monogamous marriages only. By doing so, Farlam J was able to enforce the 
contractual obligations the husband had incurred in terms of Muslim Personal 
Law (hereafter “MPL”).4 These obligations included the duty to pay arrear 
maintenance,5 and the duty to maintain his ex-wife for three months after the 
divorce in accordance with a Muslim woman’s right to maintenance during the 
iddah period.6 This decision stood in direct contrast to the decision of the Appel-
late Division (as it then was) in Ismail v Ismail 7 only a few years earlier where 
Trengove JA had found that any recognition of the Muslim marriage contract 
would be contra bonos mores.8 Farlam J’s change in direction in Ryland was 
largely due to the commencement of the interim Constitution.9 He found that it 
would be inimical to all the values underlying the Constitution for one group to 
impose its values on another, and that courts should only brand a contract contra 
bonos mores if it is offensive to the values shared by the community, and not 
only to the values of one section of it.10  

Ryland was soon followed by the decisions extending particular rights to the 
parties to a Muslim marriage, namely Amod (born Peer) v Multilateral Vehicle 
Accident Fund (Commissioner for Gender Equality Intervening)11 (dealing with 
the duty of support in a matter arising out of a claim against the Road Accident 
Fund), Daniels v Campbell NO12 (extending the meaning of “spouse” and “sur-
vivor” in the Intestate Succession Act (hereafter “ISA”)13 and the Maintenance 
of Surviving Spouses Act,14 respectively, to Muslim spouses), Khan v Khan15 

________________________ 

 4 Mofokeng Legal Pluralism in South Africa: Aspects of African Customary, Muslim and 
Hindu Family Law (2009) 3 defines “personal law” as referring “to a system of law recog-
nised by a particular community as binding on the members of that community; either in 
accordance with the prescripts of a recognised religion, [sic] faith or rules of an established 
and legally recognised custom.” 

 5 This obligation was based specifically on the Shafi’i school of Islam. In order to ascertain 
the obligations arising from the Muslim marriage contract, the court relied on the agree-
ment of Islamic experts that “under the Shafi’i school . . . unpaid maintenance does accu-
mulate as a debt and [does] not prescribe” (paras 3(b), (e) and (h) of the minutes of the 
experts’ meeting; Ryland 711G–H). It should be noted that most South African Muslims 
belong to the Sunni branch of Islam which is divided into four Islamic schools of thought: 
Hanafi, Shafi’i, Maliki and Hanbali (Denson and Carnelley “The awarding of post-divorce 
maintenance to a Muslim ex-wife and children in the South African courts: the interaction 
between divine and secular law” 2010 Obiter 680 fn 1). 

 6 Ryland 711F–G. It should be noted that if the woman is pregnant or breastfeeding, this 
iddah period is extended. Her maintenance rights continue until childbirth or the comple-
tion of breastfeeding (Jansen “Muslim brides and the ghost of the Shari’a: have the recent 
law reforms in Egypt, Tunisia and Morocco improved women’s legal position in marriage 
and divorce, and can religious moderates bring reform and make it stick” 2006–2007 
Northwestern Journal of International Human Rights 181 190). The iddah period is de-
scribed more fully below.  

 7 1983 1 SA 1006 (A). See also Seedat’s Executors v The Master (Natal) 1917 AD 302 309. 
 8 Ismail 1026. Trengove JA stated that Muslim marriages are “contrary to the accepted 

customs and usages which are regarded as morally binding upon all members of our  
society.” 

 9 Constitution of the Republic of South Africa Act 200 of 1993.  
 10 Ryland 707G. 
 11 1999 4 SA 1319 (SCA) 
 12 2004 7 BCLR 735 (CC). 
 13 Act 81 of 1987.  
 14 Act 27 of 1990.  
 15 2005 2 SA 272 (T). 
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(including a polygamous Muslim marriage under the Maintenance Act16) and, 
finally, Hassam v Jacobs NO17 (where the Constitutional Court read in the words 
“or spouses” after the word “spouse” wherever it appeared in s 1 of the ISA so as 
to extend the rights in that Act to women in polygamous Muslim marriages). 

In all these cases, our courts have bravely protected women by recognising 
and enforcing the consequences of the Muslim marriage contract. However, and 
this becomes relevant later, while courts have recognised the consequences of the 
Muslim marriage contract in terms of MPL, the courts have never sought to 
recognise the validity of a Muslim marriage as a civil marriage.18 Nor have they 
sought to convert a Muslim marriage into a civil marriage and so encumber that 
Muslim marriage contract with all the consequences (benefits and duties) of a 
civil marriage as contemplated in the Marriage Act and supporting legislation.19 
Where issues of the recognition and validity of a Muslim marriage have come 
before them, the courts have unanimously referred to the need for the legislature 
to pass legislation which deals with the legal recognition of Muslim marriages, in 
much the same way as customary marriages have now been recognised.20  

1 2 The application by the WLCT21 and the draft Muslim Marriages Bill22 
Muslim marriages are still seen as invalid.23 Despite constant calls for the recog-
nition of these marriages, no legislation has been passed to date. As a result, the 
WLCT applied directly to the Constitutional Court to rectify this situation.24 The 
WLCT sought to force the President and Parliament, through the Constitutional 
Court, to prepare, initiate, enact and implement “an Act of Parliament providing 
for the recognition of all Muslim marriages as valid marriages for all purposes in 
South Africa and regulating the consequences of such recognition” within 18 

________________________ 

 16 Act 99 of 1998. 
 17 2009 11 BCLR 1148 (CC).  
 18 In addition to the cases infra, also see Pillai v Pillai 1963 1 SA 542 (D); S v Vengetsamy 

1972 4 SA 351 (D); Ramayee v Vandiyar 1977 3 SA 77 (D); Moola v Aulsebrook NO 1983 
1 SA 687 (N); Kalla v The Master 1994 4 BCLR 79 (T). 

 19 See, for instance, Ismail v Ismail 2007 4 SA 557 (E) where a husband in a Muslim mar-
riage sought to evict his second wife from his property. In holding that the second wife 
must be allowed to remain on the property, alternatively be provided with other suitable 
accommodation, the court set out that its decision was based purely on the factual circum-
stances regarding a lease between the husband and second wife, rather than on any exten-
sion of the civil marriage right to occupy the marital home. For a comment on this case, see 
Heaton in Visser et al (eds) Annual Survey 953–954. 

 20 In terms of the Recognition of Customary Marriages Act 120 of 1998. 
 21 Women’s Legal Centre Trust v President of the Republic of South Africa 2009 6 SA 94 

(CC).  
 22 As set out in the SALRC Report on Islamic Marriages and Related Matters Project 59 

(2003) 110. 
 23 Ie. Muslim marriages are not recognised as valid marriages in terms of South African law. 

The characterisation of Muslim marriages as “invalid” is used in preference to Revelas J’s 
reference to Muslim marriages as “illegal” (para 5). 

 24 The WLCT alleged that the President and Parliament, despite constitutional obligations to 
do so, “have taken no meaningful steps to pass [Muslim marriage] legislation since 2003”. 
The WLCT argued that their failure to do so infringed the right to equality, dignity, free-
dom of conscience, religion, thought, belief and opinion, the right to participate in the cul-
tural life of one’s choice, and the right to enjoy and practise one’s religion (Women’s Legal 
Centre Trust para 9). 
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months.25 The WLCT contended that the President and Parliament had failed to 
fulfil the obligations the Constitution imposed on them, and it consequently 
asked the court to direct them to fulfil those obligations.26 While the application 
failed on the issue of direct access to the Constitutional Court,27 many people 
consider the application to have been useful – if only because it gave consider-
able press coverage to the lack of recognition and protection of women in Mus-
lim marriages28 and highlighted the delay by Parliament in enacting legislation.29  

Over the past 20 years, significant time and effort have been invested in con-
sidering how best to deal with Muslim marriages and in preparing draft legisla-
tion. Even before the cases of Ryland and Amod, the South African Law Reform 
Commission (hereafter “SALRC”) started a process of consulting, discussing 
and reporting on the need to recognise and protect Muslim marriages.30 This 
process was given added impetus by s 15(3)(a) of the Constitution which pro-
vides for, inter alia, the legislative recognition of “marriages concluded under 
any tradition, or a system of religious, personal or family law”. Such legislation 
must be drafted within the context of the values as expressed in the Bill of Rights 
and s 39(2) of the Constitution.31 After public consultation on a first draft Islamic 
Marriages Bill in the SALRC’s Discussion Paper in 2001, the SALRC submitted 
an amended Bill32 to the Minister of Justice and Constitutional Development in 

________________________ 

 25 Women’s Legal Centre Trust para 1. 
 26 Ibid. 
 27 The WLCT relied on s 167(4)(e) of the Constitution which provides that “(o)nly the 

Constitutional Court may decide that Parliament or the President has failed to fulfil a con-
stitutional obligation”. Cameron J stressed that the decision of the court was about jurisdic-
tion only and did not deal with any part of the substantive relief claimed (Women’s Legal 
Centre Trust para 3). 

 28 At the time of the judgment, an attorney representing the Women’s Cultural Group (one of 
the amici curiae in the matter) is reported to have said that regardless of the outcome of the 
case, the WLCT should be commended for raising awareness around the issue and for 
“bringing something that had died a sorry, unnatural death to the fore”: quoted in Parker 
“Long road ahead for the recognition of Muslim marriages” Mail & Guardian 23-07-2009 
http://www.mg.co.za/article/2009-07-23-long-road-ahead-for-recognition-of-muslim-
marriages (accessed 28-07-2009). 

 29 Despite the SALRC investigating MPL since 1990, no legislation has been passed to date. 
When news of the WLCT application hit the media, it was reported that “[j]ustice bosses 
are rushing through laws that will stop Muslim women from being treated as second-class 
citizens – only weeks after their failure to pass such laws saw legal action being launched 
against President Kgalema Motlanthe” (Maughan “Muslim marriage bill heading for  
cabinet” 24-03-2009 http://www.iol.co.za/index.php?set_id=1&click_id=15&art_id= 
vn20090324062949760C815188 (accessed 28-07-2009)). 

 30 See South African Law Commission Issue Paper 15 Project 59 Islamic Marriages and 
Related Matters (May 2000); SALRC Project 59 Discussion Paper 101 on Islamic Mar-
riages and Related Matters (2001); SALRC Project 59 Islamic Marriages and Related 
Matters Report (2003). For a summary of how the investigations fared in the early 1990s, 
see Rautenbach et al “Constitutional Analysis” in Bekker et al Introduction to Legal Plu-
ralism in South Africa 2 ed (2006) 162ff. See also Rautenbach “Some comments on the 
current (and future) status of Muslim Personal Law in South Africa” 2004 PER 96. 

 31 Section 39(2) mandates the courts to promote the spirit, purport and objects of the Bill of 
Rights when interpreting any legislation. See Sachs J’s comments on the section in Daniels 
para 55. 

 32 The Muslim Marriages Bill SALRC Report (2003) Annexure A 110–133. 
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July 2003. While there has been disagreement about the contents of the draft bill, 
it is generally agreed that it will alleviate the hardships that have resulted from 
the non-recognition of Muslim marriages to date.33 In particular, it will empower 
courts to grant or confirm a decree for dissolution of a Muslim marriage and will 
entitle a court to make an order for the payment of maintenance within the 
parameters set by MPL.34  

In considering the facts and decision in Mohamed v Mohamed below, this con-
text of the courts’ recognition of rights and obligations arising out of the Muslim 
marriage contract, and the increasing frustration at the lack of progress in the 
legislative drafting process, should be kept in mind. 

2 FACTS AND DISCUSSION OF MOHAMED v MOHAMED  
The rule 43 application by Mrs Anisa Mohamed was heard in Port Elizabeth in 
May 2009 by Revelas J. As with most applications in terms of rule 43, her 
application was for both maintenance pendente lite (for herself and one child) 
and a contribution towards costs. This application accords with the nature and 
purpose of rule 43, which is procedural and of an interim nature prior to the 
hearing of a “matrimonial action”.35 

In her application, the applicant acknowledged that her Muslim marriage had 
not been solemnised by a marriage officer in terms the Marriage Act.36 However, 
________________________ 

 33 Navsa JA (Committee Leader for the SALRC Project Committee on Muslim Marriages) 
commented in 2004 that “[w]hilst there are parties . . . who do not see any value in secular 
interference in matters religious, the majority of the participants in the process . . . are in-
tent on engaging with others to achieve a workable and generally acceptable statutory sys-
tem of regulation of Muslim marriages”: Navsa “Muslim Personal Law – An Update” in 
Sloth-Nielsen and Du Toit (eds) Trials and Tribulations: Trends and Triumphs (2008) 113 
115. See also Rautenbach et al in Bekker et al Introduction to Legal Pluralism in South 
Africa 165; Gabru “Dilemma of Muslim women regarding divorce in South Africa” 2004 
PER 44 52; Denson and Carnelley 2010 Obiter 692. Gabru 2004 PER 51 argues that the 
bill is a response to an “urgent” and “imperative” need to redress inequalities and hardships 
faced by South African Muslims as a result of the non-recognition of Islamic family law. 
While there is “general” agreement on the need for a bill, there are those who argue that 
such a bill raises many constitutional concerns including those relating to the codification 
of religious laws in a secular multicultural democracy. See, for instance, Manjoo “Making 
Rights Real: Facing the Challenges of Recognising Muslim Marriages in South Africa” in 
Sloth-Nielsen and Du Toit (eds) Trails and Tribulations, Trends and Triumphs (2008) 119 
125-127. While the question of whether a secular state should be contemplating regulating 
religious marriages at all is a valid one, it must be answered in the affirmative, given what 
Moseneke J in Daniels para 108 characterised as “the scorn and palpable injustice that the 
Muslim community has had to endure in the past on account of the legal non-recognition of 
marriages celebrated in accordance with Islamic law”. 

 34 Clauses 9 and 12. See the discussion below regarding the fact that the bill codifies MPL in 
respect of post-divorce maintenance, that is, the husband’s obligation to maintain the wife 
for the mandatory waiting period of iddah (clause 12(c)(i) of the Muslim Marriages Bill). 

 35 In Baadjies v Matubela 2002 3 SA 427 (W) para 15 the court noted that rule 43 deals with 
interim relief as inexpensively and expeditiously as possible, avoiding any prolixity in 
averments and unnecessary proliferation of papers. In Zaphiriou v Zaphiriou 1967 1 SA 
342 (W) the court reiterated that rule 43 was designed to provide a streamlined and inex-
pensive procedure for procuring the same interim relief in matrimonial actions as was pre-
viously available under the common law in regard to maintenance and costs. 

 36 A Muslim marriage may have dual validity, that is, the parties may comply with both MPL and 
the requirements of the Marriage Act. Where a marriage has dual validity, it is obvious that all 
the remedies that are available to spouses in a civil marriage would be available to the parties. 
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in the pending divorce action she sought a decree of divorce and certain ancillary 
relief. In the light of the Constitution, she also sought a declaratory order to the 
effect that the Marriage Act countenances and recognises the legal validity of 
marriages concluded under the tenets of a religion, or alternatively, does not 
preclude the recognition of the solemnisation and legal validity of such mar-
riages. In the alternative, she sought an order declaring s 11(3) of the Marriage 
Act to be unconstitutional and marriages concluded according to the tenets of the 
Islamic religion to be legally valid. Finally and in the further alternative, the 
applicant sought an order declaring that, on a constitutional interpretation of the 
Divorce Act,37 the word “marriage” as used in the Divorce Act, includes mar-
riages concluded and solemnised in terms of the tenets of a religion, and an order 
declaring the marriage concluded and solemnised between the parties to be a 
marriage for the purposes of the Divorce Act.38 

Revelas J sought to resolve the matter by considering whether prima facie 
validity of a marriage was required in order to obtain relief in terms of rule 43. 
Put another way, Revelas J concerned herself with whether the application before 
her constituted a “pending matrimonial action” as set out in rule 43.39 However, 
Revelas J first quickly dispatched with a point in limine raised by the respondent. 
He alleged that because rule 43 pertains to “matrimonial actions” and no mar-
riage existed between the parties, the rule had no application.40 In particular, the 
respondent alleged that he was already divorced from the respondent as he had 
issued three talaqs in accordance with MPL. Furthermore, the respondent alleged 
that the parties’ Muslim marriage was not a marriage in terms of the Marriage 
Act. Accordingly, the respondent argued that the particular circumstances before 
the court should be distinguished from situations where, for instance, a spouse 
who married before the commencement of the Recognition of Customary  
Marriages Act, and whose marriages is registered, is entitled to relief in terms of 
rule 43, pending an action for the dissolution of such marriage.41 Given her 
decision on the issue of whether prima facie proof of a valid marriage was a 
requirement in rule 43 applications, Revelas J found it unnecessary to determine 
the factual correctness of the respondent’s assertions. I return to this point in 
limine in parts 4 and 5 below, when considering the consequences of granting an 
application in terms of rule 43 in these types of circumstances. 

2 1 Prima facie validity required 
To answer the question of whether prima facie validity of a marriage is required, 
Revelas J considered two unreported previous judgments dealing with the same 
issue, namely Cassim v Cassim42 and Jamalodeen v Moola.43 Both cases were 
decided in the face of pending constitutional challenges to the non-recognition of 
Muslim marriages.44 In the former case, it was held that there was a duty on the 

________________________ 

 37 Act 70 of 1979. 
 38 Mohamed para 3. 
 39 Para 4. 
 40 Para 2. 
 41 Mohamed para 2. 
 42 (Part A) (TPD) case no 3954/06, unreported 15-12-2006. 
 43 (NPD) case no 1835/06, unreported. 
 44 Carnelley “Enforcement of the maintenance rights of a spouse, married in terms of Islamic 

law, in the South African courts” 2007 Obiter 340. 
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husband to maintain his spouse to whom he was married in terms of Muslim law, 
and that the basis of such duty was the Maintenance Act. The application in 
terms of rule 43 was thus granted.45 In the latter case, the respondent (as in 
Mohamed) argued that he had already obtained a divorce from the applicant in 
accordance with Muslim rites. While Levinson J ordered maintenance pendente 
lite, he made his order subject to three conditions. First, the applicant would have 
to pay back all maintenance received should the trial court find that the ex-
husband was not obliged to pay maintenance. Second, the applicant had to 
provide sufficient security de restituendo to the satisfaction of the registrar of the 
court. Finally, it was ordered that the applicant’s failure to provide security 
would result in the automatic lapse of the obligation to pay maintenance.46 In 
criticising Levinson J’s approach in Jamalodeen, Revelas J found that restitu-
tionary provisions are antithetical to the very purpose of an application in terms 
of rule 43. More pertinently, she stated that 

“when a court has to decide whether or not to grant maintenance pending the 
outcome of the divorce action, where there is a constitutional challenge to the status 
of the marriage, it does not matter whether or not the parties were divorced in 
terms of Muslim Rites or not.”47 

The significance (and correctness) of this remark is discussed later48 in relation 
to the maintenance obligations that flow from a Muslim, as opposed to a civil, 
marriage. 

In addition to approving the granting of relief in terms of rule 43 in the above 
judgments (bar the imposition of restitutionary provisions), Revelas J found it 
unnecessary for an applicant to prove prima facie validity of a marriage. She 
approved Trollip J’s dictum in the case of Zaphiriou where he stated that  

“a spouse in terms of rule 43(1) must be interpreted as including not only a person 
admitted to be a spouse but also one who alleges that he or she is a spouse, and that 
allegation is denied.” 49 

Revelas J accordingly found that interim relief could be granted even if the 
applicant could not show prima facie validity of the marriage since the validity 
of the marriage would be finally determined in the main action.50 Basing her 
decision on this dictum, Revelas J granted maintenance pendente lite in the 
amount of R2 500 and R3 000 per month for the applicant and her daughter 
respectively, and ordered the respondent to contribute to the legal costs of the 
applicant in the amount of R15 000.51 

3 PROPER OUTCOME? 
There are two reasons why the outcome of the case is questioned. The first 
reason relates to Revelas J’s finding that it was unnecessary to investigate the 
allegation that the parties were already divorced in terms of MPL and that the 

________________________ 

 45 Cassim para 8. 
 46 Mohamed para 9. 
 47 Mohamed para 10. My emphasis. 
 48 See part 3 below. 
 49 Zaphiriou 345E. 
 50 Mohamed para 11. 
 51 Para 14. 
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rule 43 application was therefore inappropriate. The second reason questions 
whether the reliance on Zaphiriou in these circumstances was appropriate. 

3 1 Parties already divorced? 
As set out above, Revelas J was faced with the allegation that the respondent 
alleged (which allegation was not denied) that he had issued three talaqs in 
accordance with an Islamic method of divorce known as talaq al-bid’a (com-
monly known as the “three-in-one” or instant divorce).52 Talaq (which literally 
means to “set free”) is the most common of divorce procedures in Islamic law.53 
In terms of MPL, the issuing of three talaqs by the husband constitutes a di-
vorce.54 Given that the parties were already “divorced” in terms of Muslim law 
and that the marriage was not a civil marriage with its corresponding benefits 
and obligations, the respondent argued that the application in terms of rule 43 
was inappropriate. 

Revelas J stated that she did not need to decide whether the divorce had oc-
curred. However, by not deciding this matter, Revelas J potentially allowed for 
post-divorce maintenance where none was due in terms of MPL (bar the iddah 
period). By this it is meant that the relief contemplated in terms of rule 43 
clashes directly with the general principles of Islamic maintenance rules. MPL 
obliges a husband to provide post-divorce maintenance during the iddah period, 
that is for a period of three months.55 By granting the applicant relief in terms of 
rule 43 despite the possibility that the parties may have been divorced in terms of 
MPL,56 Revelas J went beyond previous cases dealing with Muslim marriages. 
While the courts in the previous cases (a la Ryland) were willing to enforce 
existing contractual obligations resulting from the Muslim marriage contract, no 
court has yet sought to enter into the realm of “validating” the marriage. Albeit 
only in the context of rule 43, the judgment in Mohamed represents a radical 
departure from our general jurisprudence in this field. By allowing the relief, the 
judgment did not recognise and enforce the obligations resulting from a Muslim 
marriage contract, but in effect created or imposed obligations which previously 
did not exist in terms of that contract. While one may argue that the order was 
only an interim one, the problem is exacerbated if one considers the reality that it 
regularly takes more than a year to finalise an opposed divorce action.57 In terms 
of MPL, such maintenance would only be payable for the three months of the 
iddah period. 
________________________ 

 52 Goolam et al “Islamic Law of Marriage” in Bekker et al Introduction to Legal Pluralism in 
South Africa 2 ed (2006) 263. 

 53 Goolam et al in Bekker et al Introduction to Legal Pluralism 259. 
 54 It should be noted that this is not the only method of obtaining a divorce. See further 

Mofokeng Legal Pluralism 152-156. It should also be noted that this form of divorce is 
generally disapproved of, but that the only safeguard or prescription provided for its use is 
the man’s conscience and God’s punishment in the hereafter (Qur’an 65: 1). Jansen 2006-
2007 Northwestern Journal of International Human Rights 188. 

 55 Qur’an 2: 223. This maintenance is often deemed to cover food, clothing and lodging 
(Goolam et al in Bekker et al Introduction to Legal Pluralism 262). 

 56 Ie. in a situation where the divorce had (potentially) already been finalised. 
 57 In the recent matter of Butcher v Butcher 2009 2 SA 421 (C), divorce proceedings were 

instituted in April 2007. By the time rule 43 proceedings were launched and decided in 
February and July 2008 no finalisation of the divorce was in sight. 
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3 2 Reliance on Zaphiriou 
As set out earlier, Revelas J relied on Trollip J’s statement in Zaphiriou that the 
term “spouse” in rule 43(1) must be interpreted as including not only a person 
admitted to be a spouse but also one who alleges that he or she is a spouse, but 
whose allegation is denied.58 

It is only when one considers the facts in Zaphiriou that the question arises 
whether Trollip J’s statement was made without qualification, or was indeed part 
of the ratio of the decision to grant the application. It appears that Trollip J’s 
statement, if anything, simply amounted to an obiter dictum. In Zaphiriou, the 
court had to decide on a rule 43 application where it was common cause that the 
applicant had entered into a civil marriage with the respondent. The issue was 
whether that marriage had been dissolved. The facts were that the applicant and 
respondent had married in Greece and that the respondent had left Greece for 
South Africa, where he purported to enter into a marriage with a South African 
woman. The applicant followed the respondent to South Africa and launched an 
application in terms of rule 43 pending a divorce action. The respondent alleged 
that he had obtained a divorce and had a divorce order to that effect. In the 
somewhat colourful circumstances of the case, the respondent could not produce 
this divorce order since it was in the possession of the police who were investi-
gating him for the crime of bigamy.59 In any event, the police alleged that the 
divorce order was fraudulent. While Trollip J could have resorted to hearing 
evidence in terms of rule 43(5)60 on whether the marriage still existed, he found 
it neither practical nor expedient to do so, given the difficulty in procuring 
evidence from Greece and the delay that would be caused by awaiting the out-
come of the bigamy trial. It is in this context that Trollip J made his statement to 
the effect that the applicant did not have to prove the validity of the marriage. 

Interestingly, in Baadjies v Matubela (an application in terms of rule 43 in-
volving an alleged customary marriage), the court found that Trollip J’s state-
ment in Zaphiriou was “too wide”.61 In this case, the court found that a party 
approaching the court for relief in terms of rule 43 has to provide prima facie 
proof of the existence of a marriage. The court was critical of Trollip J’s state-
ment in Zaphiriou because the material facts of that case did not require him to 
hold that someone who simply alleges that he or she is a spouse could be granted 
relief under the rule, without the need for further proof. In Baadjies it was 
reiterated that a spouse would have to satisfy the court hearing the application in 
terms of rule 43 that a valid marriage had been entered into.62 The question in 
Baadjies arose in the context of a customary marriage which was not registered 
and did not comply with the Recognition of Customary Marriages Act. In these 
circumstances, Francis J distinguished Zaphiriou in deciding not to grant the 
application in terms of rule 43, holding that a spouse has to provide at least 
prima facie evidence of the validity of the marriage in order to obtain relief. 

________________________ 

 58 Zaphiriou 345E. 
 59 343E–G. 
 60 See Varkel v Varkel 1967 4 SA 129 (C) and Verster v Verster 1975 3 SA 493 (W) where 

the parties did in fact adduce evidence regarding a dispute during a rule 43 application. 
 61 Baadjies para 23. 
 62 Para 17. 
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The requirement that a party seeking relief in terms of rule 43 has to prove a 

prima facie marriage appears all too evident from the words “pending matrimo-
nial action” in sub-rule 1(b) of rule 43, as well as the finding in Baadjies.63 
However, Revelas J did not refer to Baadjies at all in her judgment. While 
Baadjies related to a customary marriage, the same principles would have been 
applicable given the nature of the Recognition of Customary Marriages Act 
which provides that a valid customary marriage is recognised as a marriage that 
is equal in status to a civil marriage and with all the same consequences.64  

3 3 Following the principles embedded in Singh v Ramparsad 65 
Even if one had to accept Trollip J’s account in Zaphiriou of what needs to be 
alleged in order to be successful in a rule 43 application, it is useful to consider 
the consequences of the granting of the application pending a divorce action in 
respect of a religious marriage. The decision of the Durban and Coast Local 
Division in Singh v Ramparsad is useful since it deals with an attempt to apply 
principles relating to a civil marriage to a system of religious personal law. This 
case relates to an interesting but ill-fated attempt by a party to obtain a divorce in 
a purely Hindu marriage, viz. where such marriage did not also comply with the 
requirements of the Marriage Act. While the decision was based on the actual 
divorce action (rather than a rule 43 application), certain principles can be 
derived from it. 

In this matter, the plaintiff (very much like Mrs Mohamed in her pending main 
divorce action) sought a decree of divorce in relation to her Hindu marriage. In 
doing so, the plaintiff challenged the Marriage Act as unconstitutional for not 
recognising the validity of her religious marriage. In the alternative, she attacked 
the constitutionality of s 11(3) of the Marriage Act66 on the ground that it pre-
cluded the solemnisation and legal validity of religious marriages that are not 
solemnised in terms of the Act. In seeking to have her Hindu marriage declared 
valid, it seems as if the plaintiff wanted to have her Hindu marriage converted 
into a civil marriage so that she could obtain a secular divorce in terms of the 
Divorce Act.67 She sought this remedy notwithstanding that (1) Hindu religious 
law does not recognise divorce;68 and (2) she had not entered into a marriage that 
was solemnised in terms of the Marriage Act (ie. a marriage that acquires the 
dual validity of a civil marriage and a religious marriage).69 
________________________ 

 63 See Maithufi and Bekker “Baadjies v Matubela 2002 3 SA 427 (W)” 2003 TSAR 753 756. 
Trollip J in Zaphiriou supports this view when he states: “[T]here seems in principle to be 
no reason why, if the applicant shows on the papers with the requisite degree of proof that 
there was a valid marriage and that it still subsists, he or she should not be afforded the 
appropriate interim relief notwithstanding the fact that the marriage or its subsistence is 
being disputed” (344D–E). My emphasis.  

 64 Section 2(1); Baadjies para 17. 
 65 2007 3 SA 445 (D). 
 66 This section provides that unauthorised solemnisation of a marriage in accordance with 

religious rites is not an offence if the ceremony does not purport to effect a valid marriage. 
 67 As a final alternative, the plaintiff sought an order declaring that, on a constitutional 

interpretation, the Divorce Act applies to religious marriages and that her marriage falls 
within the ambit of the Act. See the comments of Heaton in Visser et al (eds) Annual Sur-
vey 936 in this regard. 

 68 Singh para 18. Both experts on Hindu marriage law who gave evidence in Singh were in 
agreement that, although separation is envisaged in terms of Hindu law, divorce is not 
permitted. 

 69 Singh para 3. 
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In respect of (1), Patel J correctly found that, on the basis of the doctrine of 

disentanglement,70 “it is not for the court to pronounce the parties as being 
divorced if they elected to practise a faith and took vows which did not counte-
nance divorce”.71 Obviously, in the context of MPL which permits divorce, this 
aspect of the judgment is irrelevant to the situation in Mohamed.72 However, it is 
the court’s response to the plaintiff’s attempt to have her religious marriage 
converted into a civil marriage which is useful when considering the decision in 
Mohamed. 

In a somewhat convoluted judgment,73 Patel J concluded that even if the court 
were to recognise the plaintiff’s Hindu marriage contract, such recognition could 
not clothe the marriage with the duties, obligations and consequences that a civil 
marriage entails. By recognising the Hindu marriage contract, all the court could 
do would be to recognise the contractual obligations flowing from such marriage 
contract. Even though Patel J does not explicitly say so, Heaton helpfully derives 
the following principles from the case: 
 1. The conversion of religious marriage into a civil marriage by judicial decree 

is impossible given that neither the Marriage Act, the Civil Union Act74 nor 
any other Act empowers such a conversion; 

 2. The common law also does not empower the court to convert such a  
marriage;75 

 3. While the Constitution empowers the court to develop the common law and 
customary law (in accordance with its precepts),76 it is arguable that it does 
not empower a court to change a system of religious personal law;77 and 

________________________ 

 70 In terms of the doctrine of disentanglement, our courts “have tried assiduously not to get 
entangled in doctrinal issues” (Singh para 50). The doctrine of disentanglement was more 
fully discussed by Farlam J in Ryland 703A–C where he cautioned that “[t]here was a dis-
tinct danger that by making rulings on the issues before it, the court, might unwittingly be-
come entangled in doctrinal matters which is inappropriate and indeed undesirable . . . for a 
judge in a secular court to do in a country which has a constitution which entrenches every 
person’s right to freedom of conscience, religion, thought, belief and opinion . . . as ours 
does in s 14(1)”. See also Taylor v Kurtstag NO 2005 1 SA 362 (W) para 39. 

 71 Singh para 51.  
 72 Hoballah “Divorce and inheritance in Islamic law” 1953–1954 Georgetown Washington 

Law Review 24 27 sums up the position: “Even though the Qur’an makes it clear that di-
vorce is reprehensive and against the will of God, divorce can be sought when a couple can 
no longer live together as husband and wife.” 

 73 Heaton in Visser et al (eds) Annual Survey 937 has described Patel J’s judgment as “flawed 
in some respects” and using “various incorrect and misleading terms”. Heaton has also 
stated elsewhere (Heaton 2008 Stellenbosch Law Review 464), that Patel J’s judgment 
“fails to properly explain why the remedies the plaintiff sought could not, legally, be 
granted.” 

 74 Act 17 of 2006. 
 75 Heaton in Visser et al (eds) Annual Survey 938. 
 76 In terms of s 39(2) of the Constitution. See also ss 8(3)(a) and 15(3). 
 77 Heaton in Visser et al (eds) Annual Survey 938 as well as Denson and Carnelley 2010 

Obiter 696. For a different view, see the arguments of Rautenbach et al in Bekker et al In-
troduction to Legal Pluralism 153–154 which indicate that unofficial religious family laws 
should fall within the ambit of s 8. However, Rautenbach 2004 PER 117 acknowledges that 
even if the courts could in theory declare a rule of MPL unconstitutional, it would not be 
able to develop it or fill the vacuum.  
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 4. Even if one contended that a court was empowered to convert a religious 

marriage into a civil marriage, it was arguable that such conversion would be 
too drastic a limitation of the right to freedom of religion.78 Such a conver-
sion would effectively negate that particular marriage system and replace the 
religious with the secular.79 

If these principles are adhered to in respect of the facts of Mohamed, it is clear 
that the application in terms of rule 43 should not have been granted. Even 
though the matter related to interim relief, the court effectively bound the hus-
band to consequences (ie. post-divorce maintenance post-iddah) which he never 
agreed to or negotiated for when he got married.80 

4 RAMIFICATIONS OF THE JUDGMENT 
This harsh view (viz. that the application in terms of rule 43 should not have 
been granted) is adopted simply because the judgment potentially imposes the 
consequences of a civil marriage on a religious marriage where none existed in 
terms of the original marriage contract (according to MPL). It is ironic to con-
sider that in some cases Islamic law provides more protection and relief to 
women insofar as maintenance is concerned than secular law does.81 At the end 
of the day, the issue of the recognition of Muslim marriages is pre-eminently a 
legislative task. Heaton makes this point clearly when she states that “the court is 
not the proper forum for effecting fundamental changes to a system of religious 
law.”82 The decision in Mohamed potentially does this by changing the rules of 
maintenance and divorce in the Islamic institution of marriage, which is seen as 
“the perfection of one’s religion”,83 “a sacred covenant”84 and “compulsory for 
all Muslims who have the capacity to marry and maintain a family”.85 While the 
________________________ 

 78 In terms of s 36 of the Constitution. 
 79 Heaton 2008 Stellenbosch Law Review 456. 
 80 This is a similar argument to the one accepted by the court in Volks NO v Robinson 2005 5 

BCLR 446 (CC) albeit in a radically different context. In Volks, the court found it inappro-
priate to impose a duty on the estate of a person where no duty existed by operation of law 
during the lifetime of the deceased. Similarly, it is argued that it would be inappropriate to 
impose an obligation on a Muslim husband where none existed at the time of the marriage 
(Denson and Carnelley 2010 Obiter 696). 

 81 See, for example, nafaqa which is the obligation of the husband to maintain the wife 
during the marriage. This obligation is not reciprocal (unless certain conditions exist). 
Similarly, the iddah (that is, compulsory maintenance for three months after the divorce) 
may be more than a Muslim woman may be granted in terms of secular law where, strictly, 
the duty of support terminates on the date of the court order unless s 7 of the Divorce Act is 
invoked (Strauss v Strauss 1974 3 SA 79 (A) and Botha v Botha 2009 3 SA 89 (W) para 
30). Even if s 7 is invoked, the courts have been reluctant to grant long-term maintenance, 
preferring no, rehabilitative, or token maintenance – depending on the spouses’ circum-
stances.  

 82 Heaton 2008 Stellenbosch Law Review 459. 
 83 Hoballah 1953–1954 Georgetown Washington Law Review 24.  
 84 Goolam et al in Bekker et al Introduction to Legal Pluralism 252. 
 85 Mofokeng Legal Pluralism 140. According to Abdur Rahman I Doi (as quoted in Mo-

fokeng 141) Islam considers marriage as one of the most virtuous and approved institu-
tions. See also the Prophet’s statement in Wasa ‘ilu sh-Shi’ah 14:5 that: “Whoever gets 
married, has safeguarded half of his religion.” Jansen 2006–2007 Northwestern Journal of 
International Human Rights 184 quotes Al-Moqatei as stating: “Marriage, in Islam, is truly 
the foundation for the family; and, the family, in turn, is truly the foundation for the Is-
lamic social system.” 
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WLCT’s application failed in the Constitutional Court, it should have caused 
sufficient embarrassment to the government for it to do something about the 
situation. Although regulating Muslim marriages is not an easy task, it is desper-
ately needed in the light of s 15(3) of the Constitution.  

In the meantime, what avenues are open to Muslim women who require main-
tenance? First, it seems obvious that one should look to existing mechanisms for 
pre-divorce maintenance. In other words, where a divorce has not been alleged it 
is obvious, as per the decision in Khan v Khan, that a Muslim spouse would be 
able to enforce nafaqa in terms of s 2(1) of the Maintenance Act.86 Using the Act 
for this purpose does not impact or negate MPL since it simply provides a 
mechanism for enforcing what is already provided for in the particular religious 
system.87 

Second, where a Muslim marriage has already been terminated in terms of 
Islamic rites, one should look to existing options in MPL and legislative changes 
in other countries to resolve post-divorce maintenance. These options are dis-
cussed below. 

5 NO RELIEF FOR MUSLIM WOMEN? 
It is easy to paint the above views as unnecessarily harsh, doctrinal and lacking 
the spirit in which the judiciary has come to the assistance of women in situa-
tions where they may need maintenance. However, this doctrinal view should not 
be interpreted as support for the view that the non-recognition of Muslim  
marriages is justified, or that Muslims do not suffer disadvantage because of the 
non-recognition of Muslim marriages. In fact, as Heaton points out in the context 
of Hindu marriages, there are many valid reasons for attacking the non-
recognition of these marriages.88  

However, I believe that in the context of an application in terms of rule 43, 
even if the court had recognised that the applicant’s Muslim marriage existed (or 
had existed), it would not have entitled her to the relief due to her in terms of the 

________________________ 

 86 Act 99 of 1998. See fn 81 above on nafaqa. 
 87 Recently, the Western Cape high court followed Mohamed v Mohamed in Hoosein v 

Dangor 2010 4 BCLR 362 (WCC) in granting a rule 43 application of a Muslim spouse 
whose marriage also did not have dual validity. Yekiso J dismissed this very argument (viz. 
that the Muslim spouse’s remedy lies in the maintenance court) by using Sachs J’s reason-
ing in Moseneke v The Master of the High Court 2001 2 BLCR 103 (CC). It will be re-
called that, in this decision, the Constitutional Court inter alia declared provisions dealing 
with the estates of black Africans (in terms of the Black Administration Act 38 of 1927 
(hereafter “BAA”)) to be unconstitutional. Sachs J held that the fact that there was a proce-
dure available to black Africans did not render the differentiation (based on race) in terms 
of the BAA fair. By analogy, Yekiso J found (para 25) that the fact that there is a procedure 
available to Muslim spouses in terms of the Maintenance Act, does not render the differen-
tiation (presumably based on religious choice) in respect of the application in terms of rule 
43 fair. However, it is submitted that Yekiso J takes this analogy too far. Sachs J was deal-
ing with treating people differently in the winding up of estates in an undignified manner 
(Moseneke para 22). This is distinctly different from the issue of whether a court can effec-
tively change the legal status of the individual (ie. convert a Muslim marriage into a civil 
marriage) or change the consequences of a Muslim marriage contract. In any event, the 
Marriage Act does not preclude Muslim spouses from utilising the rule 43 procedure if 
they have complied with the Marriage Act requirements. 

 88 Heaton 2008 Stellenbosch Law Review 463 fn 75. 
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Muslim marriage contract. By this it is meant that, even if she could validly 
claim maintenance in various contexts (as recognised in Khan, Daniels, and 
Hassam), all those contexts overlap with the duties in MPL, namely maintenance 
during the marriage and from the deceased estate of a spouse, respectively. What 
the applicant in Mohamed was granted (assuming that a valid divorce had taken 
place), was maintenance above and beyond that which MPL provides for. The 
decision effectively creates civil marriage consequences for a religious marriage 
– albeit in the context of a seemingly innocuous rule 43 application.  

So, what options are there in MPL to assist Muslim women in similar situations?  

5 1 Existing mechanisms in MPL 
A woman has a number of options in terms of MPL upon divorce. As mentioned 
previously, she is entitled to three months’ maintenance (maintenance during the 
iddah period) regardless of her need for maintenance. This maintenance is 
mandated by the Qur’an which states: 

“Let the man of means provide for the [woman] accordingly: and the man whose 
resources are restricted, let him spend according to what God has given him89 . . . 
[f]or divorced women maintenance [should be provided] on a reasonable [scale]. 
This is a duty of the righteous.”90 

She is also entitled to any outstanding debt from a delayed dower (mahr).91 A so-
called consolation gift (muta’ah) may also be payable.92 Such gift may be based 
on: (1) the length of the marriage; (2) the financial position of the husband; (3) 
the reason for repudiation; and (4) the extent to which the husband has abused 
his rights.93 Where children remain in the custody of the woman, MPL demands 
that the husband provides for the cost of child-care, housing and food for the 
woman and her children.94  

5 2 Legislative changes in other countries in respect of post-divorce main-
tenance in Muslim marriages 

As stated earlier, there is a need to pass legislation that will adequately protect 
Muslim spouses. Most parties are in agreement that legislation is needed but 
________________________ 

 89 Qu’ran 65: 6. 
 90 Qur’an 2: 24. 
 91 Also referred to in the Qur’an as sadaq, ajr, or fareeda. The purpose of the dower is 

explained by Jansen 2006–2007 Northwestern Journal of International Human Rights 185 
as a “safeguard to the economic position of the wife after marriage.” The dower is a com-
pulsory aspect of the marriage contract and takes the form of money or property which is 
payable by the husband to the wife after the agreement to conclude the marriage ceremony. 
It becomes the woman’s sole property. The payment of a delayed dower will only take 
place where the parties agreed that a portion of the dower would be transferred to the wife 
at the time of the marriage and the balance would fall due if and when the marriage was 
dissolved by divorce or the death of the husband. In such circumstances, the claim for the 
delayed dower is separate and distinct from a claim for maintenance on divorce or inheri-
tance upon death. See also Goolam et al in Bekker et al Introduction to Legal Pluralism 
255, Goolam “The Law of Islam” in Clark Family Law Service (2008) para O8, Denson 
“Non-recognition of Muslim marriages: discrimination and social injustice” 2009 Obiter 
243 247-248; Denson and Carnelley 2010 Obiter 684–686. 

 92 Sura Al-Baqarah ch 2 verse 236. 
 93 Jansen 2006-2007 Northwestern Journal of International Human Rights 204. 
 94 Denson and Carnelley 2010 Obiter 687. 
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differ on the content thereof.95 It is interesting to note that the current draft Muslim 
Marriages Bill codifies the existing post-divorce maintenance obligations in terms 
of MPL without imposing or creating new obligations or obligations equal to those 
that apply in a civil marriage.96 This is evident from clause 12(2)(c) of the Bill 
which provides that in the case of dissolution of a Muslim marriage by divorce: 
 “(i) the husband is obliged to maintain the wife for the mandatory waiting period 

of iddah; 
 (ii) where the wife has custody in terms of s 11, the husband is obliged to remu-

nerate the wife, including providing a separate residence if the wife does not 
own a residence, for the period of custody only;  

 (iii) the wife shall be separately entitled to be remunerated (ujrah al-hadanah) in 
relation to a breastfeeding period of two years calculated from the date of 
birth of an infant;  

 (iv) the husband’s duty to support a child born of such marriage includes the  
provision of food, clothing, separate accommodation, medical care and  
education.”97 

However, the problem may not lie with these provisions at all, but with the way 
in which the divorce is obtained in the first place. The unilateral issuing of three 
talaq by a husband to obtain a divorce is, no doubt, problematic. It can and does 
(as is evident from the case of Mohamed v Mohamed) lead to uncertainty as to 
the status of the marriage. This problem is compounded by the apparent lack of 
power that Muslim women have in resolving the status of their marriage in front 
of the Ulama, that is, the Muslim quasi-judicial bodies that preside over matters 
affecting the Muslim communities.98 However, it is submitted that the answer 
lies in effective regulation and protection rather than an attempt to convert or 
________________________ 

 95 See fn 33 above. 
 96 This “concession” probably follows from an issue raised early on by the SALRC in their 

2000 issue paper: “If legislation is to be enacted which gives recognition to aspects of MPL 
it will be necessary, in the first instance, to establish the parameters of such recognition. 
This task is in itself difficult because of the problem of implementation within the domi-
nant legal system . . . Implementation has to be technically feasible within the dominant 
system, whilst maintaining the integrity of MPL” (SALRC Issue Paper 15 2).  

 97 It is interesting to note that when the SALRC sought comment on the Bill, only a few 
parties who made submissions (including the WLCT) argued in favour of maintenance af-
ter the iddah period. Denson and Carnelley 2010 Obiter 692 raise this point when consider-
ing the SALRC Collation on the Discussion Paper 101 (2002) 23, 37 and 39. 

 98 As noted by Amien “Overcoming the conflict between the right to freedom of religion and 
women’s rights to equality: a South African case study of Muslim marriages” 2006 Human 
Rights Quarterly 729 731, Ulama decisions have no legal weight or enforceability, but 
carry substantial moral weight among community members, many of whom are willing to 
abide by them. The apparent lack of power by women was reported by Commission for 
Gender Equality (hereafter “CGE”) in its submission to the SALRC after holding four fo-
cus groups with women in Cape Town in 2000. The CGE reported that women were often 
simply informed that their husbands had issued talaq against them, and members of the 
Ulama tended to confirm the talaqs without consulting the wives (CGE Submission on Is-
sue Paper 15: Islamic Marriages and Related Issues (2000) 9). See also Manjoo in Sloth-
Nielsen and Du Toit (eds) Trails and Tribulations 120. The problem still appears to exist 
given the recent moratorium on all talaq issued by the Muslim Judicial Council of South 
Africa (hereafter “MJC”) (the Ulama body in the Western Cape) until the end of January 
2010. The MJC stated that the moratorium was necessary because it believed that “the 
guidelines and checks relating to the issuing of these decrees [ie. talaq] are inadequate” 
(“Muslim divorces put on hold” Cape Argus 04-01-2010).  
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even overturn a personal law system. As Denson and Carnelley rightly point out, 
the solution lies in attempting to protect women in Muslim marriages effectively 
without overly interfering with the tenets of Islam.99 This seeming “compromise” 
arises out of the complexities of trying to impose different rules to those pro-
vided for in a religious, personal law system which sets out clearly that law-
making powers belong to God alone.100 

One way to address the problem is to look to legislative changes in other coun-
tries to make the process of the divorce more certain. One possible method, 
which is used in Egypt, is to introduce the requirement of official documentation 
and to stipulate that witnesses are needed when a divorce is obtained.101 How-
ever, a better way of protecting women is to require that the issuing of talaq 
needs the consent or confirmation of the court, as is the case in Morocco102 and 
Tunisia.103 Making the talaq conditional upon the court’s consent would mean 
that no extrajudicial Muslim divorce could take place. This is exactly what is 
provided for in the Muslim Marriages Bill through the requirement of the resolu-
tion of disputes through the courts and the possibility of a court-sanctioned 
divorce.104  

6 CONCLUSION 
The facts and decision in Mohamed v Mohamed demonstrate the difficulty faced 
by the courts in attempting to deal with matters involving religious and doctrinal 
issues. The delay in passing the Muslim Marriages Bill has meant that courts 
have had to grapple with the clash between applying the dominant legal system 

________________________ 

 99 Denson and Carnelley 2010 Obiter 697.  
 100 Qur’an, Al-Ma’adah 5: 48; Qur’an 6: 57: “The hukm [rule, injunction and prescription] 

belongs to God alone” and Qur’an 2: 216. Mofokeng Legal Pluralism 165 mentions that 
this is not peculiar to one religion: “Obviously, a Muslim considers himself bound by 
Sharia’ah without exceptions; a Jewish person is bound by the Torah; and a Hindu by the 
Vedas and so on.” She states further: “In most religions, no exceptions can be made in fa-
vour of secular law or any other system of law that contradicts religious law.” 

 101 In terms of art 21 of the Egyptian Personal Status Law No 1 of 2000. However, it should 
be noted that the explanatory memorandum emphasises that the law pertains only to the 
“legal effects” of the marriage. This may mean that the talaq may still have a religious ef-
fect. It is possible that s 5A of the South African Divorce Act may be adequate to deal 
with this situation. 

 102 Art 79 of the Code de la Famille (Law No 70-03 of 2004) (viz. Moroccan Family Code of 
2004). 

 103 Art 30 of the Code du Statut Personnel (viz. Tunisian Code of Personal Status) simply 
states: “Divorce shall only take place in court”, thereby restricting the use of unilateral ta-
laq by the husband (Jansen 2006–2007 Northwestern Journal of International Human 
Rights 206). 

 104 Clause 9 of the draft Muslim Marriages Bill. Similarly, Goolam et al in Bekker et al 
Introduction to Legal Pluralism 260 comment that modern personal law legislators 
around the world have attempted to curb what is regarded as the indiscriminate power of 
the husband to the extent that “no divorce shall be effective or allowed outside the court.” 
It is interesting to note that while the Ulama bodies suggested that divorce should be de-
termined by separate Sharia’h courts, the SALRC found such option unfeasible (SALRC 
Report para 2.8ff). However, the SALRC has attempted to deal with the issue by making 
provision for a judge to be assisted by two assessors who are experts in Islamic law if he 
or she adjudicates a matter relating to a Muslim marriage. 
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and keeping the integrity of MPL intact.105 It is somewhat ironic that, while 
South Africa is praised for its progressive stance towards recognising same-sex 
marriage, there is only cold comfort for parties to a Muslim marriage.106 Never-
theless, it appears that the integrity of Islamic rulings and teachings was 
breached in Mohamed v Mohamed. This breach arose out of the court’s coura-
geous attempt to impose obligations on the parties to a Muslim marriage contract 
where those obligations did not exist previously. Despite the difficult circum-
stances, the court should have explored whether the Muslim marriage had in fact 
ended. If the court found that the marriage had not ended, it should have directed 
the applicant to apply for maintenance under the Maintenance Act. If the court 
had found that the Muslim marriage had in fact ended, that would have been the 
end of the rule 43 application. The applicant could then have explored the 
constitutionality of non-recognition of her marriage, together with the possible 
remedies of post-divorce maintenance, child-rearing services and a delayed 
dower (as available in MPL) in the pending main divorce action.107 Better still, 
the Muslim Marriages Bill should be passed so that courts could be excused from 
the unenviable task of attempting to draw lines in the sand. 

________________________ 

 105 In a similar fashion, one of the contributors to the SALRC Report para 3.352 noted that 
the Commission’s efforts at affording recognition to Muslim marriages could best be de-
scribed as “tightrope walking” – an attempt to create a balance between the spirit of MPL 
and the spirit of the Constitution. 

 106 This terminology is aptly used in the title to Denson and Van der Walt’s case note “Cold 
comfort for parties to a Muslim marriage: Hassan [sic] v Jacobs NO [2008] 4 All SA 350 
(C)” 2009 Obiter 188. 

 107 While it may seem obvious, it should be emphasised that any order obtained in respect of 
the application in terms of rule 43 would not bar any of the parties from proceeding with 
the main action, namely the divorce proceedings. 
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