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in a police docket, he made the point that “practices of the past are entirely
inconsistent with modern values of openness and accountability in a democratically oriented administration”, asking how it can be “anything but inconsistent
with those ideals that officials can keep information at their disposal secret from
those that could and would benefit from it”.2 This passage will no doubt be
quoted in a higher court if draft legislation, much in the news at present, is
passed in its current form. He has played a huge role as a mentor to many of us,
teaching us by way of example the best practice of being a judge in the high
court, and a great deal about the essence of our functions as judges. His contribution has not ended with his retirement because many of us keep files of his
judgments because of their rigour in engaging with the facts and the law, and
their clear enunciation of legal principles.
This conference will examine, discuss and analyse many of the judgments of
what I would term the greater Eastern Cape Division – what will become the
rationalised Eastern Cape High Court – in four areas of law since the dawn of
democracy in 1994, namely administrative law, social security law, the enforcement of court orders and land reform. All are important, not only in themselves,
but also in terms of our Constitution in which “we the people of South Africa”
committed ourselves to the establishment of a society “based on democratic
values, social justice and fundamental human rights”.3
In this address, I intend to place these areas of law, and the judicial function in
our constitutional state in context. In so doing I hope to lay much of the foundation on which the papers in the four subject sessions will be based. I believe this
to be necessary because, in working from the cut-off date of 1994, we sometimes
overlook, or take for granted, or with the passage of time, even forget or downplay, the path that we have trodden as lawyers and citizens from an undemocratic
strife-torn past to a democratic future based on the aspiration and the values of
equality, dignity and freedom. I shall focus on those characteristics of the pre1994 dispensation that hampered the ability of the judiciary to realise social
justice and compare that situation with the present dispensation. I shall then deal
with the importance of the areas of law that have been identified as focuses for
the remainder of the conference.
2 PRIOR TO 1994
Writing in 1986, Professor Barry Dean, in suggesting that South African administrative law was a “dismal science”,4 identified the core of the problem as being
Parliament’s surrender over the years of its power to the executive,5 a trend that
is well-illustrated by the broad discretionary powers vested in the executive to
implement the system of apartheid.6 He wrote that administrative law “has
developed within a system of government which concentrates enormous powers
________________________
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815C–D.
Constitution, preamble.
Dean “Our administrative law: a dismal science” 1986 SAJHR 164.
See too, Corder Empowerment and Accountability: Towards Administrative Justice in a
Future South Africa (1991) 16.
6 The Black Administration Act 38 of 1927 is a good example. Section 1 made the State
President the Supreme Chief of all blacks in the country. He also had the power, in terms
of s 25, to legislate by proclamation in scheduled black areas. This Henry VIII clause, gave
him powers equal to those of Parliament. See R v Maharaj 1950 3 SA 187 (A).
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in the hands of the executive and the state administration and in which law has
been used not to check or structure these powers, but rather to facilitate their
exercise by giving those in whom they are vested as much freedom as possible to
exercise them in the way they see best”.7 But these observations identify part of
the problem rather than the source of the problem. The two characteristics that
Dean describes were consequences of the constitutional order of the day: a
constitutional order built on four mutually-supporting, but ultimately selfdestructive pillars: the doctrine of the sovereignty of parliament, the repudiation
of universal franchise, race classification and a race-based system of granting
and withholding rights and privileges and a judiciary vested with limited powers
of judicial review,8 a product to a large degree of the sovereignty of parliament.
What were the consequences for the judiciary and for the role it is meant to
play as “buttresses between the executive and the subjects”?9 I shall deal with
two aspects. The first is the effect of parliamentary sovereignty and the second is
the effect of racial exclusivity.
By opting for a constitutional system that had at its core the principle of parliamentary sovereignty, the drafters of the South Africa Act of 1909 made sure
that the fundamental rights recognised by the common law were always going to
be subservient to the whims of a racially exclusive parliament that proved itself
hostile to human rights throughout its existence – that the courts were, as Ismail
Mahomed said, “legally emasculated”:10 they had no jurisdiction to set aside
parliamentary legislation no matter how unreasonable it was;11 they had limited
ability to control delegated powers when these were granted in open ended
terms;12 and they were not able to set aside subordinate legislation when parliament authorised it to be unreasonable.13 Arthur Chaskalson, speaking on the
tenth anniversary of the Legal Resources Centre in 1989, has described the
dilemma of judges at the time as follows:14
________________________

7 Dean 1986 SAJHR 164.
8 Mahomed “The impact of a bill of rights on law and practice in South Africa” June 1993
De Rebus 460. See too, Boulle “Constitutional law in South Africa 1976–1986” 1987 Acta
Juridica 55 92. In much the same vein, O’Regan has observed that the Diceyan model of
parliamentary sovereignty was particularly inappropriate in South Africa because
Parliament was not representative of the populace but was, instead, “racist in origin and
composition”. She concludes that this “lack of a democratic base rendered both the
doctrine of parliamentary sovereignty, and its companion doctrine, ultra vires, particularly
devious in our legal system” and that this fact was commented on “in judicial decisions or
academic debate in the apartheid years” only rarely. (“A Fresh Start for Administrative
Law” Paper delivered at a conference on controlling public power, University of Cape
Town March 1996 8.) See too, Corder “Administrative law: a cornerstone of South
Africa’s democracy” 1998 SAJHR 38 40–41.
9 See R v Pretoria Timber Co (Pty) Ltd 1950 3 SA 163 (A), 182A.
10 Mahomed June 1993 De Rebus 460.
11 Harris v Minister of the Interior 1952 2 SA 428 (A); Minister of the Interior v Harris 1952
4 SA 769 (A); Collins v Minister of the Interior 1957 1 SA 552 (A); S v Tuhadeleni 1969 1
SA 153 (A) 172D–173F.
12 Omar v Minister of Law and Order; Fani v Minister of Law and Order; State President v
Bill 1987 3 SA 859 (A).
13 Minister of the Interior v Lockhat 1961 2 SA 587 (A); S v Adams; S v Werner 1981 1 SA
187 (A).
14 Chaskalson “The past ten years: a balance sheet and some indicators for the future” 1989
SAJHR 293 294.
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“In all this there was, of course, a conflict between the common law which denies
all forms of discrimination and recognises and seeks to protect fundamental rights
and freedoms, and the bureaucratic state which increasingly claimed the right to
decide for people how they should lead their lives and how privilege should be
distributed. This attempt to create an apartheid superstructure upon an infrastructure of Roman Dutch common law called for an almost schizophrenic
approach by the courts to problem solving. They were at one and the same time
being asked to articulate and give effect to equitable common law principles, and to
uphold and enforce discriminatory laws: at one time to be an instrument of justice
and at another to be an instrument of oppression.”

This dilemma was not helped by a structural problem that was sourced in the fact
that the superior courts bench was staffed exclusively by whites, and overwhelmingly by white men, until shortly before the dawn of democracy.15 At least two
problems arise from this. The first is that a bench drawn from one sector of the
population – and an increasingly embattled minority at that – would always, and
even with the best will in the world, have difficulty in understanding the concerns and the aspirations of black South Africans, and their sense of grievance at
how the state treated them: whites were often cocooned from the realities of life
faced by black South Africans and, as resistance grew to the policy of apartheid,
some judges made it clear where they stood. Two examples will suffice.
The entire world and the overwhelming majority of black South Africans rejected the homeland policy and scoffed at the idea that the four TBVC homelands were in fact independent states as was asserted by the South African
government. In S v Leballo16 a judge in the homeland of Bophuthatswana had
stated in a judgment that he had discussed the matter of sentence with a judge
from the Transvaal Provincial Division (but that he considered that judge’s view
on sentence to have been on the heavy side). On appeal, Theal Stewart CJ said
that it was “an irregularity to seek the opinion of a foreign judge”.17 In the
second example, Bloem v State President of the Republic of South Africa,18 Steyn
J, for a full bench, started his judgment by setting out what he saw as the reasons
why the government had declared a state of emergency. He said:19
“South Africa is in the mid-1980’s a society in travail, wherein constitutional,
socio-economic, cultural and political change and reform are being accompanied
by social turbulence and unrest generated mainly by resistance to that change and
reform not only as to its tempo but also to its ambit, nature and direction. Much of
that resistance is violent and is directed not merely at the authorities of government
and administration but also at certain sections of the private sector, at members of
the security forces and other individuals, and also indiscriminately at the general
public. So notorious have the facts and nature of this resistance and its effects
become by virtue of its on-going occurrence over many months and the wide
publicity accorded thereto that a court of law can now take judicial notice thereof.
And I will do so.”

The second part of the problem of having an all white judiciary is one of legitimacy. When members of a small section of the population sit in judgment over
________________________

15 Madam Justice Leonora Van Den Heever, appointed in 1970, was the only woman on the
bench until the appointment of Madam Justice Jeanette Traverso in 1994.
16 1991 1 SACR 398 (BA).
17 401b–c.
18 1986 4 SA 1064 (O).
19 1067G–H.
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members of the majority, when members of the majority are barred, if not by law
but by practice, from being appointed as judges,20 and when the entire society is
structured in the same way, it is bound to affect adversely the legitimacy of the
judicial arm of government. This crisis of legitimacy became increasingly clear
in the 1980s, as the pressure on the apartheid state intensified. A judiciary widely
regarded as illegitimate cannot function effectively because the ultimate power
of the judiciary, not cloaked with the power of the purse or the sword, must “rest
on the esteem in which the judiciary is held within the psyche and soul of a
nation”.21 The most eloquent expression of this idea is to be found in Nelson
Mandela’s famous “black man in a white man’s court” speech in his trial, in
1961, for leaving the country illegally and inciting people to strike when he
said:22
“Why is it that in this courtroom I am facing a white magistrate, confronted by a
white prosecutor, escorted by white orderlies? Can anybody honestly and seriously
suggest that in this type of atmosphere the scales of justice are evenly balanced?
Why is it that no African in the history of this country has ever had the honour of
being tried by his own kin, by his own flesh and blood? I will tell Your Worship
why: the real purpose of this rigid colour bar is to ensure that the justice dispensed
by the courts should conform to the policy of the country, however much that
policy might be in conflict with the norms of justice accepted in judiciaries
throughout the civilised world . . . Your Worship, I hate racial discrimination most
intensely and in all its manifestations. I have fought it all my life. I fight it now,
and I will do so until the end of my days. I detest most intensely the set-up that
surrounds me here. It makes me feel that I am a black man in a white man’s court.
This should not be.”

It is undoubtedly true, and now widely accepted, that judges could have done a
great deal more to enforce human rights and to prevent excesses of power in the
apartheid era. Despite this, and despite the systemic problems that I have outlined, when the new constitutional order came into being on 27 April 1994, there
still remained something of value to take forward into the new era. Arthur
Chaskalson made the point that “despite all the paradoxes” the courts prior to
1994 had “kept alive the principles of freedom and justice which permeate the
common law,” even if at times little more than lip service was paid to these
values.23 This was acknowledged by the Constitutional Court in its first judgment, when Kentridge AJ pointed out that the principles of law in the pre-1994
legal system “obviously contain much of lasting value”.24
3 POST-1994
The interim Constitution formed a bridge between an undemocratic past and a
democratic future which was to be regulated by a final Constitution drafted and
passed by a democratic Parliament and certified to be in accordance with certain
________________________

20 Mokgatle writing in 1987, observed that “it cannot be denied that racial prejudice weighs
heavily with the government and that the idea of a black judge trying a white person . . . is
probably still unacceptable to those responsible for making judicial appointments”: Mokgatle “The exclusion of blacks from the South African judicial system” 1987 SAJHR 44 46.
21 Mahomed “The role of the judiciary in a constitutional state” 1998 SALJ 111 112.
22 Mandela Long Walk to Freedom (1995) 386.
23 Chaskalson 1989 SAJHR 295.
24 S v Zuma 1995 2 SA 642 (CC), 1995 (4) BCLR 401 (CC) para 17.
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agreed constitutional principles.25 The effect of this legal and political revolution
was articulated thus by Mahomed J in S v Makwanyane:26
“All constitutions seek to articulate, with differing degrees of intensity and detail
the shared aspirations of a nation; the values which bind its people, and which
discipline its government and its national institutions; the basic premises upon
[which] judicial, legislative and executive power is to be wielded; the constitutional
limits and the conditions upon which that power is to be exercised; the national
ethos which defines and regulates that exercise; and the moral and ethical direction
which that nation has identified for its future. In some countries the constitution
only formalises, in a legal instrument, a historical consensus of values and
aspirations evolved incrementally from a stable and unbroken past to accommodate
the needs of the future. The South African Constitution is different: it retains from
the past only what is defensible and represents a decisive break from, and a ringing
rejection of, that part of the past which is disgracefully racist, authoritarian, insular
and repressive and a vigorous identification of and commitment to a democratic,
universalistic, caring and aspirationally egalitarian ethos, expressly articulated in
the Constitution. The contrast between the past which it repudiates and the future to
which it seeks to commit the nation is stark and dramatic.”

The Constitution has had a dramatic effect on the law and also on the way in
which the judicial function is performed. These effects stem directly from its
founding values as well as its substantive provisions. It is to both of these that I
now turn.
Section 1 contains a set of founding values – values that are so central to the
Constitution that they are specially protected against amendment or erosion.27
They include the values of human dignity, equality and “the advancement of
human rights and freedoms;28 non-racialism and non-sexism;29 the rule of law
and constitutional supremacy;30 and universal adult suffrage, a national common
voters roll, regular elections and a multi-party system of democratic government
to ensure accountability, responsiveness and openness”.31 The Bill of Rights –
chapter 2 of the Constitution – is the principal mechanism through which these
values are given expression and form. Section 1(c), in particular, is important for
the judicial function: the rule of law is the basis for the power of courts to review
all exercises of public power for legality and rationality,32 while the value of
constitutional supremacy has, as we shall see, important consequences for the
power of courts to award remedies when confronted with unconstitutional
________________________

25 Interim Constitution, ss 68 and 71. See too, Ex Parte Chairperson of the Constitutional
Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996
1996 4 SA 744 (CC), 1996 10 BCLR 1253 (CC); Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Amended Text of the Constitution of the Republic
of South Africa, 1996 1997 2 SA 97 (CC), 1997 1 BCLR 1 (CC).
26 1995 3 SA 391 (CC), 1995 6 BCLR 665 (CC) para 262.
27 Constitution, s 74(1).
28 Constitution, s 1(a).
29 Constitution, s 1(b).
30 Constitution, s 1(c).
31 Constitution, s 1(d).
32 Pharmaceutical Manufacturers Association of SA: In re Ex Parte President of the Republic
of South Africa 2000 2 SA 674 (CC), 2000 3 BCLR 241 (CC) paras 85–86; Masetlha v
President of the Republic of South Africa 2008 1 SA 566 (CC), 2008 1 BCLR 1 (CC) para
78; Albutt v Centre for the Study of Violence and Reconciliation 2010 3 SA 293 (CC), 2010
5 BCLR 391 (CC) paras 49–51.
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conduct. The rule of law does not only empower courts but also limits their
power. In S v Mabena33 Nugent JA said:
“The Constitution proclaims the existence of a State that is founded on the rule of
law. Under such a regime legitimate State authority exists only within the confines
of the law, as it is embodied in the Constitution that created it, and the purported
exercise of such authority other than in accordance with the law is a nullity. That is
the cardinal tenet of the rule of law. It admits of no exception in relation to the
judicial authority of the State. Far from conferring authority to disregard the law
the Constitution is the imperative for justice to be done in accordance with the law.
As in the case of other State authority, the exercise of judicial authority otherwise
than according to law is simply invalid.”

The Constitution contemplates the standard three-fold: separation of powers in
which the legislative authority of the state vests in Parliament, provincial legislatures and municipal councils;34 the executive authority vests in the President and
the Cabinet,35 the Premiers of provinces and their executive councils36 and in
municipal councils;37 and the judicial authority of the state vests in the courts.38
Just as the rule of law both empowers and limits the power of the courts (and
every other public institution), so too with the doctrine of the separation of
powers: while it reserves certain functions for the courts, there are other functions that courts or judges may not perform because they fall within the sphere of
another arm of government.
The importance of the separation of powers in our constitutional order is illustrated by three cases: in Executive Council of the Western Cape Legislature v
President of the Republic of South Africa39 it formed the basis of the court’s
decision that Parliament could no longer abrogate its legislative functions
through “Henry VIII clauses,” in De Lange v Smuts NO40 the separation of
powers precluded an official who was not a judicial officer from exercising a
power to order the detention of recalcitrant witnesses at enquiries in terms of the
Insolvency Act 24 of 1936; and in South African Association of Personal Injury
Lawyers v Heath the appointment of a judge as head of a Special Investigation
Unit was set aside because of the incompatibility of the executive functions of
that post with the functions and powers of judicial office. The doctrine also has
an impact on the types of remedies that courts may award, particularly when they
are invited to take administrative decisions themselves, rather than remit them to
the administrative bodies of first instance41 or when considering the grant of
structural interdicts.42
________________________
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36
37
38
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2007 1 SACR 482 (SCA) para 2.
Constitution, s 43.
Constitution, s 85.
Constitution, s 125.
Constitution, s 151(2).
Constitution, s 165(1). On s 165 generally, see South African Association of Personal Injury
Lawyers v Heath NO 2001 1 SA 883 (CC), 2001 1 BCLR 77 (CC) paras 25–26 and 46; Van
Rooyen v The State (General Council of the Bar of South Africa intervening) 2002 5 SA 246
(CC), 2002 8 BCLR 810 (CC) paras 17–18.
1995 4 SA 877 (CC), 1995 10 BCLR 1289 (CC).
1998 3 SA 785 (CC), 1999 7 BCLR 779 (CC).
Intertrade Two (Pty) Ltd v MEC for Roads and Public Works, Eastern Cape and another
2007 6 SA 442 (Ck) paras 45–46.
Modderfontein Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd
(Agri SA and Legal Resources Centre, Amici Curiae); President of the Republic of South
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Section 165, apart from creating the judicial authority of the state, also proclaims the courts to be independent and subject only to the Constitution and the
law, which they “must apply impartially and without fear, favour or prejudice”.43
A court order is binding on “all persons to whom and organs of state to which it
applies”.44 Organs of state are required to “assist and protect the courts to ensure
their independence, impartiality, dignity, accessibility and effectiveness”45 and
an “order or decision issued by a court binds all persons to whom and organs of
State to which it applies”.46 There is a connection between the rule of law and the
independence of the judiciary that ensures that the courts are particularly important in the South African constitutional order.47 This point was made forcefully
by Ismail Mahomed when he said that the “exact boundaries of judicial power
have varied from time to time and from country to country, but the principle of
an independent judiciary goes to the very heart of sustainable democracy based
on the rule of law. Subvert it and you subvert the very foundations of the civilization which it protects”.48
Section 2 of the Constitution gives effect to the founding value of constitutional supremacy by providing that the Constitution is “the supreme law of the
________________________

43

44
45
46

47

48

Africa and others v Modderklip Boerdery (Pty) Ltd (Agri SA and Legal Resources Centre,
Amici Curiae) 2004 6 SA 40 (SCA) para 39.
Constitution, s 165(2). If a tribunal that purports to exercise judicial power is not
independent and impartial, it cannot validly exercise judicial power under the Constitution.
It is not a court for purposes of s 165. See Mhlekwa v Head of the Western Tembuland
Regional Authority; Feni v Head of the Western Tembuland Regional Authority 2001 1 SA
574 (Tk). On what is meant by independence and impartiality, see De Lange v Smuts NO
paras 68–75; Van Rooyen paras 19–86.
Constitution, s 165(3).
Constitution, s 165(4).
Constitution, s 165(5). These provisions have assumed particular importance with what
appears to be an increased incidence of organs of State failing or refusing to obey orders
issued by courts. See, for example, Mjeni v Minister of Health and Welfare, Eastern Cape
Province 2000 4 SA 446 (Tk); East London Transitional Local Council v Member of the
Executive Council of the Province of the Eastern Cape for Health 2000 4 All SA 443 (Ck);
Somyani v Member of the Executive Council for Welfare, Eastern Cape (SECLD 1144/01)
(undated); Ngxuza and others v Permanent Secretary, Department of Welfare, Eastern
Cape Provincial Government and another 2001 2 SA 609 (E); Federation of Governing
Bodies of South African Schools (Gauteng) v Member of the Executive Council for
Education, Gauteng 2002 (1) SA 660 (T); Lombard v Minister van Verdediging 2002 3 SA
242 (T); Head of Department, Department of Education, Limpopo Province v Settlers
Agricultural High School and others 2003 11 BCLR 1212 (CC); Magadimisi NO v
Premier of the Eastern Cape and others (CkD 2180/94) (undated).
In Van Rooyen para 17, Chaskalson CJ stated that “[j]udicial independence and impartiality
are also implicit in the rule of law which is foundational to the Constitution, and in the
separation of powers demanded by the Constitution”. See too Bannatyne v Bannatyne
(Commission for Gender Equality as amicus curiae) 2003 2 SA 363 (CC); 2003 2 BCLR
111 (CC) para 27: “Systemic failures to enforce maintenance orders have a negative impact
on the rule of law. The courts are there to ensure that the rights of all are protected. The
Judiciary must endeavour to secure for vulnerable children and disempowered women their
small but life-sustaining legal entitlements. If court orders are habitually evaded and defied
with relative impunity, the justice system is discredited and the constitutional promise of
human dignity and equality is seriously compromised for those most dependent on the
law.”
Mahomed June 1993 De Rebus 112.

LAW AND THE JUDICIAL FUNCTION IN SOUTH AFRICA PRE- AND POST-1994

9

Republic,” that “law or conduct inconsistent with it is invalid” and that “the
obligations imposed by it must be fulfilled”. Once again, independent and
impartial courts are central to a constitutional order such as ours because they
will have, as a necessary corollary of constitutional supremacy, enhanced powers
of judicial review.49 This point was made by the Constitutional Court in Minister
of Health v Treatment Action Campaign (No 2)50 when it held that the “primary
duty of Courts is to the Constitution and the law” and because the Constitution
obliges the state to respect, protect, promote and fulfil the rights in the Bill of
Rights, in cases in which the state’s policy is challenged on the basis of it being
inconsistent with the Constitution:
“Courts have to consider whether in formulating and implementing such policy, the
State has given effect to its constitutional obligations. If it should hold in any given
case that the State has failed to do so, it is obliged by the Constitution to say so.”

One final difference in the judicial system requires mention. While the judiciary
was, prior to 1994, unrepresentative in terms of both its racial and gender composition, that has now changed and judges are no longer appointed exclusively
from the ranks of senior counsel at the bar but from all components of the legal
profession. At present about 60 percent of judges are black and just over 20
percent are female.51
When all of these factors are considered, it is clear that the courts in the post1994 dispensation occupy a very different constitutional position to their pre1994 counterparts. They operate in a democratic constitutional dispensation; they
enjoy vast powers of judicial review; they are guaranteed independence by the
Constitution; and they enjoy a greater degree of legitimacy thanks to the democratic environment they operate in and their greater representivity. For this reason,
Mahomed CJ said that the Constitution “restores the legitimacy and majesty of
the law and gives to the judiciary a very crucial and independent role in the
protection of the humblest citizen from injustice, however mighty and powerful
be the agency from which it emanates and indeed however formidable be the
popularity which that agency might claim”.52 Further, in South African Association of Personal Injury Lawyers v Heath NO Chaskalson P held that:
________________________

49 This was the very essence of the reasoning in the famous American case of Madison v
Marbury (1803) 1 Cranch 137. See, Tribe American Constitutional Law 2ed (1988)
24–25.
50 2002 5 SA 721 (CC), 2002 10 BCLR 1033 (CC) para 99. See too, Mahomed June 1993 De
Rebus 112, who says: “The growth of constitutional democracies, with constitutionally
entrenched fundamental rights, protected from legislative invasion, has very substantially
enhanced the potency of judicial authority, effectively making it the ultimate and
unchallenged power to decide what laws even a democratically elected Parliament can or
cannot make, and in the case of South Africa, the unprecedented power to decide whether
the Constitution itself was lawfully made in terms of the principles set out in the interim
Constitution.”
51 Kadalie “Judicial excellence, not racial bean-counting is key attribute” (03-08-2009) Daily
Dispatch. See too, Wesson and Du Plessis “The Transformation of the Judiciary” Fifteen
Year Policy Review, South African Presidency 9.
52 Mahomed “Welcoming Address” in Ajibola and Van Zyl (eds) The Judiciary in Africa
(1998) xvii. See too, Chaskalson “Welcoming Address” in Ajibola and Van Zyl The
Judiciary in Africa (1998) xx who said: “Law provides a framework within which
democratic ideals can be realized and in which development vital to the future of the
continent can take place. The judiciary has a central role in building and maintaining this
continued on next page
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“[u]nder our Constitution, the judiciary has a sensitive and crucial role to play in
controlling the exercise of power and upholding the Bill of Rights. It is important
that the judiciary be independent and that it be perceived to be independent”.53

4 THE THEMES OF THE CONFERENCE
The four themes of this conference represent areas of legal endeavour that are of
particular importance for citizens in their relationships with the state, and which
the Constitution has sought to strengthen for reasons that are, very often, associated with past excesses. I shall say a bit about each.
4 1 Administrative law
The importance of administrative law lies in the fact that it is “the interface
between the bureaucratic state and its subjects” and consequently that the “dayto-day lives of ordinary people are profoundly affected by the way those who
hold power over their lives exercise their power”.54 In the period of apartheid
rule, vast and poorly controlled discretionary powers were vested in the administration to enable it to “carry out the legalised and institutionalised policies of a
government set on maintaining power through racial discrimination and domination and on ensuring law and order by keeping the state in a semi-permanent
state of emergency by the adoption of far-reaching legislative and administrative
security measures”.55 It is as a result of this poor history of administrative accountability that the drafters of both the interim Constitution and the final Constitution saw it as necessary to entrench a four pronged fundamental right to just
administrative action, encompassing rights to lawful, reasonable and procedurally fair administrative action and to reasons for administrative actions.56
As a result, public administration and administrative law is now seen differently. This point was made by the Constitutional Court in President of the
Republic of South Africa v South African Rugby Football Union57 which held:
“The Constitution is committed to establishing and maintaining an efficient,
equitable and ethical public administration which respects fundamental rights and
is accountable to the broader public. The importance of ensuring that the
administration observes fundamental rights and acts both ethically and accountably
should not be understated. In the past, the lives of the majority of South Africans
were almost entirely governed by labyrinthine administrative regulations which,
amongst other things, prohibited freedom of movement, controlled access to
housing, education and jobs and which were implemented by a bureaucracy hostile
to fundamental rights or accountability. The new Constitution envisages the role
and obligations of government quite differently.”

The fundamental right to just administrative action is given effect to by a statute,
the Promotion of Administrative Justice Act 3 of 2000, an imperfect attempt to
________________________

53
54
55

56
57

framework, and in adapting it to the current needs of society. The way this is done can
therefore influence the way in which the continent develops.”
Para 46.
Chaskalson 1989 SAJHR 298–299.
Wiechers “Administrative law and the benefactor state” 1993 Acta Juridica 248. See too,
Asmal “Administrative Justice and Democracy Within the South African Context” in
Corder and McLennan (eds) Controlling Public Power: Administrative Justice Through the
Law (1995) 12.
Interim Constitution, s 24; Final Constitution, s 33.
2000 1 SA 1 (CC), 1999 10 BCLR 1059 (CC) para 133.
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codify some aspects of administrative justice. Importantly, it provides, inter alia,
for the procedure for the requesting and giving of reasons, the grounds of review,
including a “catch-all” to allow for the future development of new grounds of
review, and lists an open ended set of remedies that courts may award when
administrative action is reviewed and set aside. The fundamental right to just
administrative action is complemented by a fundamental right of access to
information contained in s 34 of the Constitution. This right serves as the antidote to the legacy of secrecy in government that characterised the apartheid
administration and gives effect to the founding constitutional values of accountability, responsiveness and openness.58 It too is given effect to by way of legislation, the Promotion of Access to Information Act 2 of 2000.
4 2 Social security
The Constitution, unlike many older constitutions, contains a full set of socioeconomic fundamental rights. These include the rights to housing,59 health care,
food, water and social security.60 In terms of these provisions, the state is obliged
to “take reasonable legislative and other measures, within its available resources,
to achieve the progressive realisation” of these rights.61 To the extent that socioeconomic rights are already provided for in legislation, this may go some way
towards meeting the state’s obligations but, on its own, it is not enough: what is
also required are “reasonable measures to make the system effective”.62 In other
words, in addition to a legislative framework for the provision of, for instance,
social assistance, a properly functioning administrative system is also required,
thus bringing into play, alongside the socio-economic rights, the right to just
administrative action.
The Constitution’s platform of socio-economic rights is consistent with the
realities of South African society that have to be addressed – the gross inequality
that is so stark a feature of South Africa and the grinding poverty that besets so
many South Africans through no fault of their own and robs them of their dignity. This explains the foundation of the socio-economic rights. They flow from,
and give expression to, the founding values of human dignity and equality.63 In
the Eastern Cape over the years, a great deal of judicial attention has been
focused on one part of the platform of socio-economic rights, the right to social
assistance in the form of old age, disability and child support grants and the
administrative process that is meant to give effect to these rights. In this conference, the papers that will be delivered on social security will be broader than this
and will look not only to the judgments that have been delivered but also to the
future.
4 3 Enforcement of orders and costs orders
In terms of the present constitutional order, courts “no longer have to claim
space and push boundaries to find means of controlling public power. That
________________________
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Constitution, s 1(d).
Constitution, s 26.
Constitution, s 27.
Constitution, ss 26(2) and 27(2).
MEC, Department of Welfare, Eastern Cape v Kate 2006 4 SA 478 (SCA) para 3.
Constitution, s 1(a). See too, Chaskalson “Human dignity as a foundational value of our
constitutional order” 2000 SAJHR 193 202, 204.
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control is vested in them under the Constitution which defines the roles of the
courts, their powers in relation to other arms of government, and the constraints
subject to which public power has to be exercised”.64 The courts are given the
jurisdiction to ensure that those who are bound by the Constitution act in compliance with it. That is a logical consequence of both the rule of law and constitutional supremacy. The courts are required to award remedies when the
Constitution is infringed that are appropriate, just and equitable and that consequently strike effectively at the infringement, right the wrong that has been done
and deter others from committing similar violations of the Constitution.65 This
sometimes calls for new remedies to be developed and a measure of creativity in
some instances in order to right a constitutional wrong effectively.
To underline the importance of judicial power in the South African constitutional state, s 34 of the Constitution creates a fundamental right “to have any
dispute that can be resolved by the application of law decided in a fair public
hearing before a court or, where appropriate, another independent and impartial
tribunal or forum”. The purposes of this right include the protection of the
individual and the separation of powers, in order to safeguard the rule of law.66
To render both the remedial powers of the courts and the fundamental right of
access to court effective, the Constitution makes it clear that orders issued by
courts bind “all persons to whom and organs of state to which” they apply.67 The
effect is to make it plain that no-one – and certainly not the state – is above the
law. Despite this, however, problems have arisen in the Eastern Cape and elsewhere in the country where organs of state have failed to obey court orders. The
constitutional implications of this are obvious.
4 4 Land Reform
After Union in 1910, ruling by decree was the preferred method of governing
virtually all black people in the country. In terms of s 25 of the Black Administration Act 38 of 1927, the Governor-General – later the State President – was
given power equal to that of Parliament to make laws for those parts of the
national territory which had been reserved for black occupation. Section 5(1)(b)
of the Act allowed him to forcibly remove black people from one place to
another. In the exercise of this power and related forced removal powers, an
estimated 3 548 900 South Africans were forcibly removed by the government
from 1960 to 1983.68
________________________

64 Pharmaceutical Manufacturers Association of SA: In Re Ex Parte President of the
Republic of South Africa para 45.
65 See ss 38 and 172. See too, Fose v Minister of Safety and Security 1997 3 SA 786 (CC),
1997 7 BCLR 851 (CC) paras 19, 69, 94–97; Hoffmann v South African Airways 2001 1
SA 1 (CC), 2000 11 BCLR 1211 (CC) para 45.
66 Bernstein v Bester NO 1996 2 SA 751 (CC), 1996 4 BCLR 449 (CC) para 105. See too,
Chief Lesapo v North West Agricultural Bank 2000 1 SA 409 (CC), 1999 12 BCLR 1420
(CC), in which the emphasis fell on the right of access to court serving as a hedge against
self-help and vigilantism. Its importance, in a constitutional state, was emphasised in
Beinash v Ernst and Young 1999 2 SA 116 (CC), 1999 2 BCLR 125 (CC) para 17.
67 Constitution, s 165(5).
68 See Bundy “Land, Law and Power: Forced Removals in Historical Context” and Marcus
“Section 5 of the Black Administration Act: The Case of the Bakwena Ba Mogopa” in
Murray and O’Regan (eds) No Place to Rest: Forced Removals and the Law in South
Africa (1990) 3 and 13 respectively.
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Perhaps the most pernicious piece of legislation to be passed by the South
African Parliament was the Natives Land Act 27 of 1913. Sol Plaatje, wrote that
on the day that this Act came into force – Friday 20 June 1913 – “the South
African Native found himself, not actually a slave, but a pariah in the land of his
birth”.69 This Act segregated the surface area of South Africa, allocating eight
percent of the land for black ownership and 92 percent for white ownership. At a
later stage the amount of land available for black ownership was increased to
about 13 percent. The purpose of this Act and the way in which it worked is
described by Colin Bundy as follows:70
“Seventy three years ago, an African witness (one Reverend Mtinkuli) gave
evidence to a Commission of Enquiry chaired by Sir William Beaumont. He was
asked about the 1913 Natives Land Act which had been in force for three years:
There are many Natives who have already been removed from the farms on
account of this Act. There are some being removed from the farms today.
There are others who have farms but titles are refused them by the Government . . . This Act therefore, seems to us like a one edged knife – it cuts a big
piece off the Native and is very gentle with the European. The white man is
told: ‘If the Natives do not carry out the landlord’s wishes, chase them off the
farm’ but the Natives are not told where to go . . . When the white man threatens to remove us from off his farm we have nowhere to run to; we would be
obliged to stay and work for him at 2s 6d a month as we have to accept his
conditions.
Senator the Honourable GG Munnik also gave evidence to the Commission. What,
he was asked, was the intention behind the Land Act?
The object of the Government should be, as far as possible, to force the
Natives, of course peacefully, into agriculture. The main object therefore
should be to get him to work for the white men on the farms at a wage.
Both of these witnesses, it seems to me, accurately perceived the relationship
between land and power. They understood that certain forms of land ownership –
private property in land – confer and concentrate economic and social power in the
hands of one group or class of people, giving them the ability to subordinate and
exploit another group or class. Both men were also aware how the law defined and
perpetuated these property and power relations.”

When the 1913 Act, the Black Administration Act 38 of 1927 and the Development Trust and Land Act 18 of 1936 were used together, the government was
able to control the lives of millions of black people living in the so-called reserves or homelands; and to dispossess others who were living in so-called black
spots, to forcibly remove them from their land and dump them in the reserves.
The intention of this legislation was to make all black people “temporary sojourners” in so-called white South Africa. They could be drawn from the reserves as and when needed as cheap labour on the farms, in the mines and in
factories and sent back when they had served their purpose.71 This process
________________________

69 Plaatje Native Life in South Africa (1916) 21.
70 Bundy in Murray and O’Regan (eds) No Place to Rest: Forced Removals and the Law in
South Africa 3.
71 On the hardships that this inflicted on people forced to live in the KwaNdebele homeland
and who worked in and around Pretoria, see “Forced Busing” in Leyleveld Move Your
Shadow: South Africa, Black and White (1985) 119–154. Leyleveld estimated that these
workers spent up to eight hours a day travelling in buses to and from work and the distance
each travelled annually in this way “came to more than a circumnavigation of the globe”
(127).
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necessarily involved systematic deprivation of rights in land and the downgrading of tenure rights.
With the advent of democracy, the land issue had to be addressed. It simply
was untenable that the land dispossessions of the post-Union era could be allowed to persist and retain the skewed nature of land ownership. That would, for
one thing, fly in the face of the Constitution’s commitment to substantive equality. As a result, and in keeping with the Constitution’s theme of seeking to undo
the injustices of the past, s 25 provides for land reform. It commits the state to
taking reasonable steps to “foster conditions which enable citizens to gain access
to land on an equitable basis”;72 to ensuring that, where the tenure of people is
insecure, they are granted security of tenure or comparable redress;73 and to
granting restitution (or equitable redress) to those who were dispossessed of
property “after 19 June 1913 as a result of past racially discriminatory laws or
practices”.74
An important adjunct to these rights to land reform is the right contained in
s 26(3) which provides that no-one may be evicted from their home or have their
home demolished without an order of court issued only after the court had
considered “all the relevant circumstances”. In Bekker v Jika,75 Somyalo JP, in
dealing with the Prevention of Illegal Evictions from and Unlawful Occupation
of Land Act 19 of 1998 – the statute that seeks to give effect to s 26(3) – spoke
of the summary, harsh and often cruel nature of evictions and said that the Act
was intended to ensure fairness and dignity in evictions and protect the vulnerable, and that “its transformative effect cannot be over-emphasised”.
5 CONCLUSION
The issues that will be explored in this conference are all important issues that
are central to the attainment of the type of society that the Constitution envisages
– one that seeks to undo and reverse the injustices of the past in order to “establish a society based on democratic values, social justice and fundamental human
rights”. In this endeavour the judges are not mere spectators. It is as much their
function, within the substantive bounds of the rule of law and the institutional
bounds of the separation of powers, to contribute to the building of this society
as it is the role of legislators, members of the executive and the administration.
The Constitution, says Moseneke DCJ, requires of judges that they embrace and
apply what he terms transformative jurisprudence – that they should “search for
substantive justice, which is to be inferred from the foundational values of the
Constitution”;76 that they, along with everyone else, “embark on a constitutionally sanctioned transformative journey” and, in their particular province, give
effect to “the transformative mission of the Constitution”.77 In a very real sense,
this conference is aimed at ascertaining how far the Eastern Cape judiciary has
travelled on its own transformative journey.
________________________

72
73
74
75
76
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Constitution, s 25(5).
Constitution, s 25(6).
Constitution, s 25(7).
2002 1 All SA 156 (E) paras 26 and 28.
Moseneke “Transformative adjudication” 2002 SAJHR 309 316.
Moseneke 2002 SAJHR 319.
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1 INTRODUCTION
Administrative law had a paradoxical character in pre-democratic South Africa.
While it was an important means of protecting human rights,1 this branch of the
law was also thoroughly embroiled in the oppressive enterprise of apartheid.
After all, it was administrative law that recognised the wide and unguided
discretionary power so frequently conferred on government officials; and it was
at the administrative level that black South Africans most often experienced the
effects of the apartheid regime.2 As Ivan Evans reminds us, the “dreary burden of
apartheid” was that “it had to be constantly administered”.3
But that was then. Since 1994 South African administrative law has had to
reinvent itself in accordance with the inspiring vision of a transformative democratic constitution – a charter suffused with a vision of the future4 and replete with
evidence of its various transformative aims, including the achievement of substantive equality and social justice.5 There is simply no doubt that an enhanced
role is envisaged for administrative law in the era of transformative constitutionalism, precisely because it is an area of law that touches people’s daily lives and
because it is so important in realising other human rights such as socio-economic
rights and rights to equality.6 As Horn AJ said in Deacon v Controller of Customs and Excise,7 the “untouchable bureaucrat” is a relic of the past. Administrative law is now expected to do the work of constraining as well as enabling the
exercise of governmental power, and of upholding and indeed fulfilling rights. It
________________________

BA LLB (Natal) MA (Oxon) PhD (Witwatersrand).
** This is the full text of a paper delivered at a conference on “The Eastern Cape Bench and
Social Justice” in Grahamstown on 2-09-2010.
1 See eg., Budlender “The accessibility of administrative justice” 1993 Acta Juridica 128.
2 Brookes and Macaulay Civil Liberty in South Africa (1958) 26.
3 Evans Race and Bureaucracy (1997) 1, emphasis original.
4 Chaskalson “The third Bram Fischer Lecture: human dignity as a foundational value of our
constitutional order” 2000 SAJHR 193 205.
5 This appears from a number of provisions of the Constitution of the Republic of South
Africa, 1996, particularly s 9 (equality) and the various socio-economic rights.
6 For instance, as Nugent JA explicitly recognised in MEC, Department of Welfare, Eastern
Cape v Kate 2006 4 SA 478 (SCA) para 22, the realisation of rights to social assistance
often depends on an administrative process.
7 1999 2 SA 905 (SE) 915G.
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is also expected to contribute generously to the development of a culture of
justification (a concept explored in another paper at this conference).8 As the
Constitutional Court has acknowledged, the Constitution commits us to an
administrative system that “respects fundamental rights and is accountable to the
broader public”.9 But this enhanced role depends on essentials that were generally missing from the pre-democratic system, such as meaningful grounds of
review and easy access to judicial remedies. It requires, too, what has come to be
called “transformative adjudication”: the active engagement of judges in the
constitutional enterprise, and most importantly their advancement of the aims of
transformative constitutionalism by means of judicious legal interpretation.10
The Eastern Cape bench has played an important part in the process of transforming and reinventing South African administrative law, and has contributed
richly to its development over the last sixteen years. While the same may of
course be said of certain other divisions of the high court, the judges of the
Eastern Cape have made a transformative contribution that is greater than the
number of their reported judgments would suggest – for assiduousness in reporting these judgments has varied over the years, and there have been times when
significant judgments from the Eastern Cape were reported belatedly or not at
all. The magnitude of their contribution is out of proportion, too, with the relatively small number of judges on this bench. Given the maladministration that
has plagued the province in the democratic era, a cynic might suppose that the
Eastern Cape has simply had more than its fair share of administrative-law
matters, and thus an unfair advantage in any administrative-law stakes. I doubt
that this is so, but in any event it seems to me that this bench has made particularly good use of the administrative-law opportunities that have been presented
to it. It has successfully engaged in transformative adjudication, consistently
using its opportunities to promote social justice and to safeguard the rights of
poor and vulnerable South Africans in particular.
In what follows, I substantiate this opinion and expand on it in relation to the
rights in s 33 of the Constitution11 and the national legislation that gives effect to
them, the Promotion of Administrative Justice Act (hereafter “the PAJA”).12 In
________________________

8 Quinot “The right to reasons for administrative action as a key ingredient of a culture of
justification” 2011 Speculum Juris 32 with reference to the work of Etienne Mureinik.
9 The full court in President of the Republic of South Africa v South African Rugby Football
Union 2000 1 SA 1 (CC) para 133.
10 On transformative adjudication generally, see, Moseneke “The fourth Bram Fischer
Memorial Lecture: transformative adjudication” 2002 SAJHR 309; and on its use in
administrative law, see, Hoexter “Judicial policy revisited: transformative adjudication in
administrative law” 2008 SAJHR 281.
11 Section 33 states: “(1) Everyone has the right to administrative action that is lawful,
reasonable and procedurally fair. (2) Everyone whose rights have been adversely affected by
administrative action has the right to be given written reasons. (3) National legislation must
be enacted to give effect to these rights, and must— (a) provide for the review of
administrative action by a court or, where appropriate, an independent and impartial
tribunal; (b) impose a duty on the state to give effect to the rights in subsections (1) and (2);
and (c) promote an efficient administration.” The rights contained in ss 33(1) and (2)
originally appeared in s 24 of the Constitution of the Republic of South Africa, Act 200 of
1993 (the interim Constitution), though they were somewhat differently formulated there.
12 Act 3 of 2000.
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the limited space available to me, however, it is not possible to deal with more
than a fraction of the relevant judgments that have emanated from the Eastern
Cape over the last sixteen years, and so my account of the contribution made by
the Eastern Cape bench to administrative law is necessarily a partial and selective one. I make no attempt to cover the entire field of judicial review in administrative law but restrict myself to a few areas in which the Eastern Cape bench
has made some of its best contributions: the concept of administrative action,
grounds relating to jurisdiction and reasonableness, the giving of reasons, the
question of standing and the area of procedures and remedies. Secondly, and I
hope understandably, I give greater attention to the judgments dealing with the
PAJA than to those handed down before this statute came into operation.13
Thirdly, I do not deal at all with certain themes that form part of administrative
law or are associated with it – access to information, the enforcement of court
orders, the use of structural interdicts and costs orders – because they are amply
addressed in other papers at this conference.
2 SETTING THE CONSTITUTIONAL SCENE
As any public lawyer knows, judicial review of administrative action is as much
about the interpretation of legislation as it is about anything else. That necessarily includes interpretation of the Constitution, the first and most important piece
of legislation in our transformed legal order. Before plunging into the detail of
administrative law, I should like to pay brief tribute to a few judgments from the
Eastern Cape that helped to set the constitutional scene, as it were, in the first
year of our democracy. I am thinking of judgments such as those in Qozeleni v
Minister of Law and Order;14 Matiso v Commanding Officer, Port Elizabeth
Prison15 and Phato v Attorney-General, Eastern Cape; Commissioner of South
African Police Services v Attorney-General, Eastern Cape,16 all of which contain
helpful elaborations of the purpose and nature of constitutional and statutory
interpretation under South Africa’s democratic constitutional order, and some of
which deal with the changed judicial role as well.
An admirable quality shared by these judgments is that they manage to be thoroughly scholarly and yet highly practical at the same time. As Froneman J explained in Matiso, an understanding of the proper approach to interpretation is not
to be regarded merely as a theoretical exercise but “an essential one for all judicial
officers who are entrusted with the judicial review of law and administrative
action, based on the supremacy of the Constitution”.17 In 1994 there was an
especially urgent need for such statements, for the fundamentals of the new
constitutional order were far from being perfectly understood in those early days.
If they are still imperfectly understood in some quarters, that is certainly not the
fault of the Eastern Cape bench. These clear, thoughtful and well-timed explanations did South African public law and lawyers a great service.

________________________

13 The PAJA came into operation on 30-11-2000 (Proc R73 of 29-11-2000) except for ss 4
and 10, which entered into force on 31-07-2002 (Proc R63 of 31-07-2002).
14 1994 3 SA 625 (E) (Froneman J, Kroon J concurring).
15 1994 4 SA 592 (SE) (Froneman J).
16 1994 5 BCLR 99 (E) (Jones J, Melunsky J and Zietsman JP concurring).
17 Matiso 597A–B.

18

2011 (1) SPECULUM JURIS

3 ADMINISTRATIVE ACTION
“Administrative action” is a threshold concept that has become central to the
theory and practice of administrative law since 1994. Regrettably, it has tended
to achieve prominence at the expense of more substantive issues relating to the
content of administrative justice in particular cases.18 It is not a concept that can
legitimately be avoided, however, for the rights in s 33 of the Constitution are
applicable only to administrative action, and review under the PAJA takes place
only in relation to administrative action.19
The Eastern Cape bench has often engaged with the concept and has handed
down some perceptive judgments on its various elements. In relation to the
constitutional meaning of administrative action, for instance, a noteworthy
contribution was made in Ed-U-College (Section 21) (PE) Inc v Permanent
Secretary, Department of Education and Welfare, Eastern Cape.20 In this case,
which concerned the allocation of subsidies to private schools, Leach J drew a
distinction between the allocation of a budget to a government department – a
piece of legislative action – and the MEC’s application of the funds, which
amounted to administrative action. Unsurprisingly, his analysis was upheld in
full by the Constitutional Court on appeal.21 In a thoughtful judgment in a more
recent case, Fetsha v Member of the Executive Council responsible for Education (Eastern Cape),22 Van Zyl J observed that to limit the concept of administrative action to discretionary decisions would be to subvert some of the factors laid
down by the Constitutional Court in this regard.23 He concluded that the reduction of the plaintiff’s salary to rectify an error of overpayment was administrative
action within the meaning of the Constitution.
On the meaning of the concept in s 1 of the PAJA, a memorable judgment is
that in Despatch High School v Head, Department of Education, Eastern Cape.24
Though the PAJA was not strictly applicable in this case, it was argued that a
decision to institute disciplinary proceedings against a school principal was
analogous to “a decision to institute or continue a prosecution”, which is excluded by s 1(ff) of the PAJA from the statutory definition of administrative
action. Ebrahim J (Van Zyl J concurring) rightly rejected this argument, holding
that the disciplinary proceedings are distinctly different from criminal prosecutions, and concluded that the decision was indeed administrative action.25

________________________

18 See eg., Hoexter “ ‘Administrative action’ in the courts” 2006 Acta Juridica 303.
19 Section 6(1) of the PAJA provides that “[a]ny person may institute proceedings . . . for the
judicial review of an administrative action” (my emphasis), while s 8 provides for the
remedies available “in proceedings for judicial review in terms of section 6(1)”. On
avoidance of the PAJA itself, see, Hoexter “The Rule of Law and the Principle of Legality
in Administrative Law Today” in Carnelley and Hoctor (eds) Law, Order and Liberty:
Essays in Honour of Tony Mathews (2011) 55.
20 2001 1 SA 257 (SE).
21 Permanent Secretary, Department of Education and Welfare v Ed-U-College (PE) (Section
21) Inc 2001 2 SA 1 (CC).
22 2006 3 All SA 542 (Ck) para 18.
23 SARFU para 143.
24 2003 1 SA 246 (Ck).
25 Despatch High School para 20.
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In relation to the PAJA definition one can think of a number of other cases of
relevance,26 but one that stands out is the judgment in Police and Prisons Civil
Rights Union v Minister of Correctional Services (No 1) – incidentally, an
instance of belated reporting as far as the South African Law Reports are concerned.27 Amongst other things, this judgment contains a compelling discussion
of the concept of public power, which is one of the primary ingredients of
administrative action. In this case, Plasket J found that the dismissal of a number
of correctional officers was indeed an exercise of public power: it was vested in a
public functionary who was required to exercise it in the public interest and not
in his own interest or at his own whim.28 Plasket J also made the crucial point
that public power is not limited to exercises of power that impact on the public at
large, and went on to canvass other factors relevant to the diagnosis.29 A tribute
to his reasoning is that it was endorsed by Cameron JA and Mpati DP in the case
of Transnet Ltd v Chirwa30 and that, in a dissenting judgment on further appeal
in Chirwa v Transnet Ltd,31 Langa CJ borrowed liberally from the POPCRU
analysis to support his own (albeit somewhat different) process of reasoning.32
Furthermore, while the conclusion of Plasket J on the administrative action issue
has since been trumped by the judgment of the Constitutional Court in Gcaba v
Minister of Safety and Security,33 I venture to say that the cogency of the analysis
of public power in POPCRU will outlast that particular skirmish.
While on the subject of POPCRU, it is appropriate to say something about the
view expressed there – and later in cases such as Nakin v MEC, Department of
Education, Eastern Cape34– about the relevance of administrative law as well as
labour law in public-sector employment matters. While the application of administrative law in general and s 33 in particular was denied by a majority of the
Constitutional Court in Chirwa,35 the Eastern Cape judges who took the opposite
view were ultimately vindicated by what was said in Gcaba. In this case the
________________________

26 For instance, Kouga Municipality v De Beer 2008 5 SA 503 (E), upholding the judgment of
Goosen AJ in De Beer v Kouga Municipality (SECLD 2669/06) (29-08-2006); Kiva v
Minister of Correctional Services 2007 28 ILJ 597 (E); Stutterheim High School v The
Member of the Executive Council, Department of Education, Eastern Cape Province 2009
4 All SA 364 (E).
27 The POPCRU judgment was handed down on 12-01-2006 but did not appear in the SALR
until 2008 3 SA 91 (E), though it was reported more timeously in other collections: 2006 2
All SA 175 (E), 2006 4 BLLR 385 (E), 2006 8 BCLR 971 (E).
28 POPCRU para 53.
29 POPCRU para 54.
30 2006 27 ILJ 2294 (SCA).
31 2008 4 SA 367 (CC).
32 See especially, paras 190–194, where Langa CJ relied on and applied the “strengthening
factors” identified by Plasket J before concluding that the dismissal did not amount to the
exercise of a public power or the performance of a public function.
33 2010 1 SA 238 (CC), on appeal from a decision of Erasmus J in Police and Prisons Civil
Rights Union v Minister of Safety and Security [2008] ZAECHC 125 (17-06-2008). For
criticism of the judgment on appeal, see, Hoexter “From Chirwa to Gcaba: An
Administrative Lawyer’s View” in Hoctor and Kidd (eds) Stella Iuris: Celebrating 100
Years of Teaching Law in Pietermaritzburg (2010).
34 2008 6 SA 320 (Ck), and see also, eg., the judgment of Revelas J in Mkumatela v Nelson
Mandela Metropolitan Municipality [2008] ZAECHC 4 (28-01-2008).
35 Chirwa v Transnet Ltd (in the judgments of both Skweyiya and Ngcobo JJ).
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Constitutional Court amply acknowledged that “the same conduct may give rise
to different causes of action in law”, and it warned against the rigid compartmenttalisation of rights.36 Though the court concluded that employment-related
action generally does not qualify as administrative action, this was evidently a
strategic decision guided by policy rather than principle. As Van der Westhuizen
J explained, “the finding that labour-related conduct of public officials is not
administrative action will substantially reduce the problems associated with
parallel systems of law, duplicate jurisdiction and forum-shopping”.37
The case of Mlokoti v Amathole District Municipality38 is a good example of
the Eastern Cape’s treatment, pre-Gcaba, of unlawful appointment (and the
applicant’s non-appointment) to a position in the public sector. Of more immediate interest, however, is the court’s swift rejection of a line of argument that is
becoming tediously familiar in administrative law: that the appointment of a
municipal manager was a “political” and therefore unreviewable decision.
Pickering J made it clear that the first respondent could not seek, “merely by
attaching the epithet ‘political’ to its decision, thereby to evade its obligations in
terms of the enabling legislation and its own recruitment policy, to apply transparent and procedurally and substantively fair recruitment and selection procedures whereby candidates are selected objectively and on merit”.39
4 JURISDICTION
A major weakness of our pre-democratic administrative law was its overly
deferential approach to questions of jurisdiction. As far as error of law is concerned, this ground of review was applied in a limited and rather haphazard
fashion until the 1992 decision of the Appellate Division in Hira v Booysen.40 In
the realm of fact, mistakes of “jurisdictional” fact were certainly reviewable but
the courts almost invariably treated subjective statutory language as an excuse
for submissive deference on their part. Meanwhile, mistakes of “nonjurisdictional” fact were regarded as unreviewable in themselves, for fear of
blurring the distinction between review and appeal; and while other grounds
applied to such mistakes in theory, they were not always available in practice.41
Things are different today, as is illustrated by the vibrant jurisprudence emanating from the Eastern Cape on the theme of jurisdiction. First, the reviewability of all “material” errors of law is acknowledged in s 6(2)(d) of the PAJA. A
recent example of the application of this ground is Stutterheim High School v
Member of the Executive Council, Department of Education, Eastern Cape
Province,42 a case concerning an election for a school governing body. Here the
court found that the third respondent, a school electoral officer, had committed
________________________

Gcaba para 53.
Gcaba para 69.
2009 6 SA 354 (E).
Mlokoti 377E.
1992 4 SA 69 (A).
For instance, “failure to apply the mind” or irrationality would not logically apply where,
as so often happens, the mistake of fact has been made by someone other than the decisionmaker. The decision would then be a perfectly rational one, albeit, based on incorrect information.
42 2009 4 All SA 364 (E).
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an error of law within the meaning of s 6(2)(d) by misinterpreting national
guidelines made under the South African Schools Act43 to govern such elections.
The third respondent had incorrectly understood these guidelines to mean that he
could refer an incomplete election to the fifth respondent with the suggestion that
it be ignored and a new election held – resulting not only in an error of law but
also in an abdication of power and a failure to take a decision.44 Another clear
example is provided by Ehrlich v Minister of Correctional Services,45 where the
head of a prison was found to have misinterpreted his powers under the Correctional Services Act.46 He had thought himself obliged to segregate prisoners of
different categories while, as Plasket J pointed out, s 7(3) of the Act required
strict segregation only in respect of sleeping accommodation and actually envisaged mixing for purposes of providing development or support services.47
Secondly, the courts have recognised that the exaggerated judicial deference
associated with the treatment of jurisdictional facts is inappropriate in the context
of constitutional democracy. As the Constitutional Court held in Walele v City of
Cape Town48 in relation to a “subjective” fact, the decision-maker “must now
show that the subjective opinion it relied on for exercising power was based on
reasonable grounds”. In short, the same objective justification is required as a
minimum in respect of all jurisdictional facts.49
Since 1994 there has been no shortage of cases from the Eastern Cape illustrating the review of assessments of jurisdictional fact. While Minister of Safety
and Security v Glisson50 did not involve subjective language, it makes a good
example because it illustrates the rigour that is appropriate to the evaluation of
such facts – particularly where individual liberty is at stake. This was an appeal
against the decision of a magistrate upholding the respondent’s claim for damages for wrongful arrest and imprisonment on a charge of drunk and disorderly
conduct. The case concerned s 40(1)(a) of the Criminal Procedure Act,51 which
provides for arrest without a warrant where an offence has been committed in the
presence of the arresting officer. As the court indicated, the point of the provision is to ensure that the arresting officer has direct personal knowledge of the
conduct in question and is able to make a prima facie assessment that an offence
has been committed.52 In this instance an essential jurisdictional fact was missing
– for while the officer’s companion had seen the relevant conduct (the throwing
of a bottle) in the side mirror of the vehicle in which they had both been travelling, the arresting officer himself had not seen the incident and was completely
reliant on what he had been told by his companion. While well aware of the need
for a balance between the protection of liberty and effective policing, the court
________________________
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Act 84 of 1996.
Stutterheim High School para 59.
2009 2 SA 373 (E).
Act 111 of 1998.
Ehrlich para 40.
2008 6 SA 129 (CC) para 60.
See further, Plasket “Playing Catch-Up: The South African Constitution, Administrative
Law and Jurisdictional Facts” in Carnelley and Hoctor (eds) Law, Order and Liberty:
Essays in Honour of Tony Mathews (2011) 75.
50 2007 3 SA 78 (E).
51 Act 51 of 1977.
52 Glisson para 4.
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(Jones J, Pickering J concurring) noted that the scales in a modern constitutional
state fall on the side of individual liberty.53 The police should not lightly make
arrests without a warrant, all the more so where the arresting officer is not
properly in a position to decide whether an offence has really been committed.
Another recent example is Bennett Pringle (Pty) Ltd v Dreyer,54 where a fencing board had made a finding about the existence of a “give and take” fence in
terms of the Fencing Act,55 but had evidently done so in the absence of essential
jurisdictional facts laid down by s 16 of the Act. Because there was only one
owner, Jones J held that there could not have been an agreement between two
owners that the fence was a give and take dividing line, and also that there could
not have been a determination under the section by the board.56 Furthermore, the
absence of objective fairness meant that the existing fence could not be a give
and take dividing line within the meaning of s 16.57 The court accordingly set
aside the board’s decision.
In the pre-democratic era a sharp distinction was drawn in South African law
between jurisdictional and non-jurisdictional facts. As noted above, decisions
involving jurisdictional facts were clearly reviewable, but errors “within jurisdiction” were unreviewable as such. However, the distinction lost much of its
significance as a result of the decision in Pepcor Retirement Fund v Financial
Services Board,58 where the Supreme Court of Appeal acknowledged material
mistake of non-jurisdictional fact as a ground of review. The court held that
when a functionary is empowered to make decisions in the public interest, both
s 33 of the Constitution and the broader constitutional principle of legality
require that the power “be exercised properly, ie. on the basis of the true facts”.59
The interesting case of Mabethu v The Member of the Executive Council of the
Eastern Cape Government60 may indicate a further blurring of the distinction, for
here the court seemed to apply the Pepcor principle to what the court clearly
(and accurately) regarded as a jurisdictional fact:61 the disability of the applicant,
on which depended her eligibility for a permanent disability grant under the
Social Assistance Act.62 It is not entirely clear from his judgment whether Jones
J intended to blend the two categories of mistake, particularly since his lengthy
quotation from the Pepcor case includes a discussion by the Supreme Court of
Appeal of the continuing reviewability of jurisdictional facts.63 But in any event,
it seems that today little or nothing turns on the distinction. No matter what sort
of mistake has been made, Jones J is surely correct when he says that in a legal

________________________
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2008 1 All SA 32 (E).
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[2006] ZAECHC 68 (04-12-2006).
Mabethu para 9: “[T]he fact of being permanently disabled is a jurisdictional fact which
entitled the applicant to a permanent disability grant.”
62 Act 59 of 1992.
63 Mabethu para 8, where Jones J quotes paras 47 and 48 of Pepcor.
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order such as ours, “[t]here can be no talk of a just administrative decision if it is
based upon a fundamentally wrong premise”.64
5 REASONABLENESS
In the pre-democratic era review for reasonableness was doled out in accordance
with a notorious system then in vogue, the classification of functions. Review
was available on this ground in respect of “legislative” administrative decisions
(delegated legislation)65 and, from 1976, “purely judicial” decisions;66 but not for
“purely administrative” decisions, which were very much in the majority.67 Here
the courts adopted mere “symptomatic” unreasonableness: they would infer
abuse of discretion such as mala fides, ulterior motive or failure to apply the
mind, but only in the presence of – and as a symptom of – gross or “strikingly
gross” unreasonableness.68
Since 1994 this area of the law has seen remarkable change. Today s 33(1) of
the Constitution mandates review on the basis of reasonableness itself, and
several different grounds relating to reasonableness have been included in the
PAJA. In Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs69 the
Constitutional Court clarified the meaning of s 6(2)(h) of the PAJA, a ground
that allows for review where action is “so unreasonable that no reasonable person
could have so exercised the power or performed the function”. Importantly,
O’Regan J made it clear that this must not be read as reverting to the old standard of gross unreasonableness.70 However, she also stressed that the court’s task
is not to second-guess the administration but merely to ensure that “the decisions
taken by administrative agencies fall within the bounds of reasonableness as
required by the Constitution”.71
In recent years there have been several helpful judgments from the Eastern
Cape on the subject of reasonableness in general and s 6(2)(h) of the PAJA in
particular. In accordance with the approach laid down in Bato Star, this bench
has emphasised that what the law requires is a “reasonable equilibrium” rather
than “the correct or best conclusion” on the material before the administrator,72
and has demonstrated its understanding that the bounds of reasonableness do not
demand a perfect decision.73
________________________

64 Mabethu para 7.
65 In accordance with the principle established in the English case of Kruse v Johnson 1898 2
QB 91.
66 As a result of the decision of the Appellate Division in Theron v Ring van Wellington van
die NG Sendingkerk in Suid-Afrika 1976 2 SA 1 (A).
67 Union Government (Minister of Mines and Industries) v Union Steel Corporation (South
Africa) Ltd 1928 AD 220 237.
68 See, eg., National Transport Commission v Chetty’s Motor Transport (Pty) Ltd 1972 3 SA
726 (A).
69 2004 4 SA 490 (CC).
70 Bato Star para 44.
71 Ibid.
72 See, eg., Queen’s College Boys High School v MEC, Department of Education, Eastern
Cape Government [2008] ZAECHC 165 (21-10-2008) para 11.
73 See, eg., Mamlambo Construction CC v Port St Johns Municipality [2010] ZAECMHC 21
(24-06-2010) para 42.
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Ehrlich v Minister of Correctional Services74 is a particularly significant addition to the jurisprudence on reasonableness. Here the court shed light on the
concept by drawing on the analysis of Professor Jeffrey Jowell75 and distinguishing between three types of unreasonable decisions: those characterised by a
defect in the decision-making process (such as irrationality), those taken in
violation of principles governing the exercise of public power (such as statutory
or constitutional imperatives), and those that are unnecessarily onerous or disproportionate in their effects. As Plasket J pointed out, all three types are to be
found in the list of grounds contained in the PAJA.76 In this case a decision to
deny medium-category prisoners access to a gymnasium in a certain section of a
prison was held to be unreasonable in all three senses. It not only undermined
statutory imperatives relating to rehabilitation but was both discriminatory and
irrational, and furthermore it had the effect of destroying the entire karate development programme at the prison.77
6 REASONS
Section 33(2) of the Constitution confers a right to written reasons on all whose
rights have been adversely affected by administrative action, and the subsection
is given detailed content in s 5 of the PAJA. These provisions and their huge
significance are the subject of a separate paper at this conference, so I shall give
them only brief attention here. However, the giving of reasons is so central to the
practice of administrative law and to the notions of justification and accountability that it seems wrong to leave out the topic altogether – all the more so when
one considers how extensive the contribution of the Eastern Cape bench has been
in this area.
One judgment particularly worthy of mention is King William’s Town Transitional Local Council v Border Alliance Taxi Association (BATA),78 in which Jones
J pointed out the crucial distinction between reasons for administrative action and
the discovery of documents in the course of administrative-law litigation. Another
is Kiva v Minister of Correctional Services,79 where the court applied and extended a line of reasoning that had been used by the Supreme Court of Appeal in
Transnet Ltd v Goodman Brothers80 several years earlier – and which had then
apparently been forgotten by that and other courts. Identifying four separate
fundamental rights that had been adversely affected by a decision not to promote
the applicant (equality, just administrative action, access to court and fair labour
practices), Plasket J held that the applicant was entitled to reasons for the decision
under s 5 of the PAJA.81
Section 5(2) of the PAJA requires an administrator to furnish “adequate” reasons in writing within 90 days of receiving a request. On the concept of adequacy, which the courts have been tackling incrementally, there have been a
________________________
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number of helpful judgments from the Eastern Cape. While the judgment in
Nomala v Permanent Secretary, Department of Welfare82 was not directly
concerned with s 5 of the PAJA, Pillay AJ rightly rejected standard-form “reasons” that purported to explain a decision to terminate a disability grant. He held
that the ticking of boxes attached to bald statements such as “not disabled” or
“medical form incomplete” did not constitute reasons, and that some of the
statements actually acknowledged that the administrator lacked sufficient information to make a decision.83 Similar reasoning has been applied in numerous
other matters, including three cases decided against the MEC for Social Development in the Eastern Cape in 2005 alone: Kulati,84 Sikutshwa85 – a judgment
reported more than four years after it was handed down – and Satula.86 In Sikutshwa Goosen AJ also shed light on the workings of s 5 of the PAJA, taking the
view that in appropriate circumstances s 5(2) does not bar the institution of legal
proceedings before the maximum period of 90 days has elapsed. This important
judgment establishes that an administrator must give reasons as soon as they are
available, and is not entitled to wait until the period has all but expired before
furnishing the reasons.87
7 STANDING
Before 1994 the common-law rules of standing presented a serious obstacle to
judicial review in administrative law. These rules developed largely as an adjunct
to private-law litigation,88 and in the context of public law it was often difficult
for an applicant to demonstrate a sufficient interest of a personal nature – particularly where numbers of people were affected by a piece of administrative
action.89 However, s 38 of the Constitution (and its predecessor, s 7(4)(b) of the
interim Constitution) dramatically altered the law by providing as follows:
“Anyone listed in this section has the right to approach a competent court, alleging
that a right in the Bill of Rights has been infringed or threatened, and the court may
grant appropriate relief, including a declaration of rights. The persons who may
approach a court are—
(a) anyone acting in their own interest;
(b) anyone acting on behalf of another person who cannot act in their own name;
(c) anyone acting as a member of, or in the interest of, a group or class of persons;
(d) anyone acting in the public interest; and
(e) an association acting in the interest of its members.”

As O’ Regan J has observed, in a constitutional democracy the courts play a
special role in the interpretation and enforcement of rights – and that role should
not be hampered by rules of standing developed in a completely different
________________________
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constitutional setting.90 The Eastern Cape bench clearly appreciated this from the
start. For instance, in Port Elizabeth Municipality v Prut NO91 the court concluded in relation to public-interest standing that “a Court should be slow to
refuse to exercise its jurisdiction . . . where a decision will be in the public
interest and where it may put an end to similar disputes”.92 Melunsky J went on
to find for a full bench that it was clearly in the public interest to have clarity on
whether the municipality’s decision to write off debts amounting to more than
R62 million discriminated unfairly against ratepayers and other debtors.93 As
Chaskalson P had put it in another case, there was “a pressing public interest that
the decision be given as soon as possible”.94
Despite the far-reaching terms of s 38, it should not be assumed that all high
courts treated it with this sort of vigour. A case suggesting a certain amount of
judicial caution is Maluleke v MEC, Health and Welfare, Northern Province,95
where an indigent applicant sought to challenge the suspension of her own
pension benefits as well as those of approximately 92 000 others in that province. While the applicant was found to have locus standi in respect of her own
pension, she was not permitted to act on behalf of the others – partly on account
of her failure to allege the infringement of a particular right in the Bill of Rights,
and partly because of the absence of evidence as to the circumstances of those
others. In relation to s 38(b), evidence was lacking as to their inability to act in
their own names.96 With regard to s 38(c), evidence was lacking as to their
identity, their constituting a class, their knowledge of the application and their
willingness to be bound by the litigation.97 In relation to s 38(d), the court had
doubts about whether it would be possible or in the public interest to deal with
all 92 000 people as if they were the same as those of the applicant.98
These practical difficulties were considerable, and one can understand why the
court found them daunting. In the Eastern Cape, however, similar difficulties did
not prevent similar applicants from being able to mount a similar challenge to the
suspension of a great number of disability grants. As Froneman J said in Ngxuza
v Permanent Secretary, Department of Welfare, Eastern Cape,99 our democracy
is well served by making it easier for disadvantaged people to approach the
courts on public issues – and the novelty of proceedings of this nature should not
prevent courts from finding ways to regulate them in a practical manner.100
Though he gave serious consideration to the various technical objections that
________________________

90 Ferreira v Levin para 230.
91 1996 4 SA 318 (E).
92 Prut 325E–F. See also Director of Public Prosecutions, Eastern Cape v Louw NO: In re S
v Makinana 2004 2 SACR 46 (E) (standing of the DPP and the Legal Aid Board to seek
an order declaring which court had jurisdiction to hear bail applications).
93 Prut 325J–326B (Nepgen and Leach JJ concurring).
94 Ibid, referring to Ferreira v Levin para 164.
95 1999 4 SA 367 (T). For detailed commentary, see, Plasket “Standing, welfare rights and
administrative justice: Maluleke v MEC, Health and Welfare, Northern Province” 2000
SALJ 647.
96 Maluleke 373J–374A.
97 Maluleke 374B–D.
98 Maluleke 374D–E.
99 2001 2 SA 609 (E).
100 Ngxuza 629F–G and H–I.
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may be made to representative or class litigation, Froneman J ultimately distinguished the decision in Maluleke and held that the practical difficulties associated with such litigation could not justify the denial of an action for which the
Constitution made specific provision. In relation to s 38(b), he found that poverty
and lack of legal assistance effectively prevented the many people affected from
pursuing their own claims, and he pointed out that the respondents must surely
be aware of the identities of those whose benefits had been discontinued.101 As
regards ss 38(c) and (d), he found that the applicants and those they sought to
represent had this in common: “their social benefits were all allegedly discontinued in the same unlawful manner by the respondents”.102 Froneman J concluded
that the applicants had standing to sue on the basis of ss 38(b), (c) and (d), and he
proceeded to make an order that would enable the practical realisation of his
approach. Furthermore, his careful optimism proved to be justified, for his
judgment was subsequently upheld by a unanimous Supreme Court of Appeal.103
In more recent cases the Eastern Cape bench has demonstrated a similarly
generous approach to standing. For instance, in Stutterheim High School v
Department of Education, Eastern Cape104 the court held that a parent at a public
school had standing in terms of ss 38(a), (b) and (d) to challenge action taken in
connection with the election of a new school governing body – even though he
did not enjoy standing as chairperson of the former governing body, which was a
legal nullity. As Plasket J remarked, s 38 includes forms of representative standing unknown to the common law and must be applied “in accordance with its
generous spirit and purport”.105
8 REMEDIES
It need hardly be said that the effectiveness of judicial review depends critically
on the availability and appropriateness of its remedies. Fortunately, the South
African law relating to remedies in the public sphere has always been both
straightforward and flexible. Even before 1994, South African law was “capable
of providing adequate relief in nearly all cases of unlawful administrative
action”.106 The problem was rather one of access to those remedies, which was
frequently limited or excluded by the legislature.
In the democratic era the main challenge for the courts has been to live up to
the broad promises of the Constitution – especially those of ss 38 and 34107 – by
facilitating rather than restricting access to the courts. The PAJA has made their
task considerably more difficult, however, by introducing a strict requirement
that internal remedies be exhausted before review is sought. The following
________________________

101 Ngxuza 622J–623B.
102 Ngxuza 624F–G.
103 Permanent Secretary, Department of Welfare, Eastern Cape v Ngxuza 2001 4 SA 1184
(SCA). Since the applicants had decided to proceed with a class action, the judgment on
appeal related only to s 38(c). For detailed commentary on the judgment of Cameron JA,
see, Hoexter 2008 SAJHR.
104 Stutterheim High School paras 48, 57 and 58.
105 Stutterheim High School para 51.
106 Baxter Administrative Law (1984) 676.
107 Section 38 is reproduced above. Section 34 states: “Everyone has the right to have any
dispute that can be resolved by the application of law decided in a fair public hearing in a
court or, where appropriate, another independent and impartial forum.”
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discussion begins with this requirement (and its common-law counterpart) and
then moves to two other areas in which the Eastern Cape bench has contributed
prominently to the jurisprudence on administrative-law remedies.
8 1 The exhaustion of internal remedies
In Ntame v MEC for Social Development, Eastern Cape, and Two Similar
Cases108 the court made it clear that the common-law rule regarding the exhaustion of internal remedies merely defers the remedy of review and that it depends
on the existence of a statutory obligation to exhaust such remedies. Unfortunately, the statutory duty contained in s 7(2) of the PAJA is far more stringent
and, the Constitutional Court indicated in Koyabe v Minister of Home Affairs,109
has “significantly transformed the relationship between internal administrative
remedies and the judicial review of administrative decisions”. For instance,
Koyabe tells us that it is not permissible for an applicant simply to wait out the
period during which an internal remedy remains available, and then to seek
review.110
Nothing said in Koyabe detracts, however, from the cogency of the points
made by the court in Reed v Master of the High Court of South Africa111 regarding the meaning and scope of an “internal remedy”. As Plasket J explained, this
is correctly understood as a statutorily created remedy, usually in the form of an
appeal on the merits, to an official or tribunal within the same administrative
hierarchy as the original decision-maker, or less commonly a review.112 Thus, s
7(2) does not require an aggrieved person to exhaust “all possible avenues of
redress provided for in the political or administrative system”113 before resorting
to judicial review. To use some of the examples given in Reed, it would not be
necessary to write to one’s MP, to complain to the decision-maker’s superiors or
to approach the Public Protector or the Human Rights Commission before
seeking review.
Importantly, Koyabe confirms that s 7(2) of the PAJA presumes the existence
of an internal remedy that is available, effective and adequate.114 This is a point
that arose recently in Mamlambo Construction CC v Port St Johns Municipality.115 Here, in the context of an unlawful tender award, Petse ADJP found that
the internal appeal provided for by s 62 of the Local Government: Municipal
Systems Act116 would not have been an effective remedy. Not only had the first
________________________

108 2005 6 SA 248 (E) paras 30–31. This case also illustrates the sensitive application of the
court’s common-law discretion to condone delay in the bringing of a review application.
While the delays in question were “manifestly inordinate” (in the words of Marais AJ in
Scott v Hanekom 1980 3 SA 1182 (C) 1193E), the court’s leniency was justified by
factors including the absence of prejudice to the respondent, constitutional imperatives
concerning legality and access to court, and the applicants’ poverty, lack of education and
overall vulnerability.
109 2010 4 SA 327 (CC) para 34.
110 Koyabe para 47.
111 2005 2 All SA 429 (E).
112 Reed para 25.
113 Reed para 20.
114 Koyabe paras 44–45.
115 [2010] ZAECMHC 21 (24-06-2010).
116 Act 32 of 2000.
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respondent indicated its determination to proceed with the works, but the 21-day
period within which the appeal remained available had expired “not on account
of the applicant’s indolence but solely due to the dilatory conduct of the respondent”.117
8 2 Setting aside, remission and substitution
Setting aside is the primary remedy associated with administrative-law review.
However, it is not available as of right and may sometimes be withheld. A wellknown instance of this is Chairperson, Standing Tender Committee v JFE Sapela
Electronics (Pty) Ltd,118 also a case concerning invalid tender awards. Here,
given the passage of time and the extent of the work already performed when
judgment was granted, the Supreme Court of Appeal reasoned that it would be
impractical to start the tender process all over again for the completion of the
remaining work, and held that the invalid administrative conduct should be
allowed to stand.119
A similar argument has been made in several other procurement cases. But
there are dangers in allowing legality to be trumped by practicality, as shown in
the careful judgment in Mpumalanga Construction (Pty) Ltd v Buffalo City
Municipality.120 Here Jones J was not persuaded by the “worst case scenario” put
up by the respondents: a depiction of long delays, wasting of money and great
hardship to the beneficiaries of the housing project in question. On the contrary,
Jones J concluded that withholding the remedy of setting aside would compromise the principles of legality and constitutionality in an impermissible fashion.
As he also pointed out, if the contract were allowed to stand the argument would
be put up in every procurement case “that once work had been done and money
spent by an organ of state on an amenity for the public good, the organ of state
should be excused for ignoring its constitutional obligations”.121
The remedy of setting aside is normally coupled with remission to the administrator, and this is reflected in s 8(1)(c)(i) of the PAJA. In exceptional cases,
however, the court may substitute or vary the administrative action that has been
set aside, or correct a defect resulting from the action (s 8(1)(c)(ii) of the PAJA).
The Supreme Court of Appeal has indicated that a case is exceptional “when,
upon a proper consideration of all the relevant facts, a court is persuaded that a
decision to exercise a power should not be left to the designated functionary”.122
Its conclusion will generally be informed by factors that are well established at
common law, such as whether the end result is a foregone conclusion, whether
further delay will cause unjustifiable prejudice, whether the original decisionmaker has exhibited bias or incompetence and whether the court is as well
qualified as the original decision-maker to make the decision.123
________________________
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There are numerous examples from the Eastern Cape of the thoughtful application of s 8(1)(c)(ii), again with procurement as the context. For instance, in
RHI Joint Venture v Minister of Roads and Public Works124 Ebrahim J (White
AJP concurring) saw no point in remission where the board would have no
choice, on the information before it, but to award the tender to the applicant, and
where there was a need to finalise the award as expeditiously as possible. More
recently, in Mlokoti v Amathole District Municipality,125 Jones J found substitution to be justified by the first respondent’s “lamentable abdication of its responsibilities by succumbing to a political directive from an external body” in the
appointment of a municipal manager, and also by the fact that the court was at
least in as good a position to take the decision.126 By contrast, in Vodacom (Pty)
Ltd v Nelson Mandela Bay Municipality127 the court found that there were no
exceptional circumstances justifying substitution. As Grogan AJ explained, the
applicant was not entitled to the award of a tender simply because it was the “last
man standing”, and the court lacked sufficient information to decide the matter
on the merits.128 In this case, too, the municipality’s acknowledged errors were
not such as to “disentitle it to its right (and duty) to entertain a competitive
bid”.129
In Intertrade Two (Pty) Ltd v MEC for Roads and Public Works, Eastern
Cape130 the court suggested that the open-ended scheme of s 8 of the PAJA may
also allow for substitution as a remedy in cases where no action has been set
aside – as in this case, where the respondents had failed to make a decision as to
the award of certain tenders. This is an important suggestion worthy of further
exploration, but as the full bench recognised, Intertrade was not the occasion for
this. Owing to serious flaws in the procurement process, the court lacked essential information relating to the tenders and any award by it would have lacked a
rational basis. Instead, Plasket J (Revelas J and Kemp AJ concurring) directed
the first respondent to make the decision within a certain period with the assistance of an independent consultant who would evaluate the tenders and make a
recommendation to the first respondent.
8 3 Compensation
The year 2001 saw a remarkable development in the Eastern Cape in relation to
s 38 of the Constitution, which enables the courts to grant “appropriate relief” for
an infringement of or threat to a right in the Bill of Rights. In two cases involving the dilatory processing of applications for social grants, Leach J broke new
ground by ordering the respondents to pay the applicants what they would have
been entitled to had their applications been processed timeously, and further by
ordering them to pay interest on these amounts.131 These cases arose before the
________________________
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coming into force of the PAJA, and doubt has been cast on whether
s 8(1)(c)(ii)(bb) of the PAJA would allow for the payment of compensation in
the manner ordered by Leach J – not least because that provision envisages
compensation only in “exceptional circumstances”.132 However, as Froneman J
observed in Kate v MEC for the Department of Welfare, Eastern Cape,133 “[t]he
fact that disregard of public statutory responsibilities may have become commonplace in this province does not necessarily mean that it can no longer constitute exceptional circumstances for the purposes of s 8(1)(c)(ii)(bb) of the PAJA”.
Furthermore, the creative approach of Leach J would seem to be facilitated by
ss 6(2)(g) and 6(3) of the PAJA, which together create a statutory ground of
undue administrative delay, and by s 8(2) of the PAJA, which empowers the
courts to grant “any order that is just and equitable” in such cases – and which is
not limited to “exceptional circumstances”.134
9 CONCLUSION
The Eastern Cape bench has done much – and certainly more than its fair share –
to advance the reinvention of South African administrative law since 1994. The
judgments surveyed here show that this bench has engaged thoughtfully with the
concept of administrative action; that it has helped to develop the concept of
reasonableness; and that it has made an extensive and important contribution to
the post-democratic jurisprudence on both jurisdiction and reasons. Notably, it
was in the courts of the Eastern Cape that the revolutionary nature of s 38 of the
Constitution was fully appreciated; here that the provision was used creatively to
allow for payment of compensation to victims of administrative sloth; and here
that the scope of internal remedies was accurately delineated. The Eastern Cape
bench has also developed a nuanced jurisprudence on setting aside, remission
and substitution. In all of these areas this bench has given ample recognition to
the enhanced role envisaged for administrative law in the democratic era. In each
of them, too, it has practised transformative adjudication, successfully translating
the words and abstract concepts of the Constitution into social reality.
Could one ask for more?

________________________

Department of Welfare 2001 8 BCLR 844 (E), in which Pillay AJ ordered interest to be
paid on a disability grant that had been cancelled unlawfully.
132 See Jayiya v Member of the Executive Council for Welfare, Eastern Cape 2004 2 SA 611
(SCA) para 9.
133 2005 1 SA 141 (SE).
134 Kate para 20. On appeal in MEC, Department of Welfare, Eastern Cape v Kate 2006 4 SA
478 (SCA) the court preferred not to deal with the PAJA, which was not of application in
the case, but found that “constitutional” damages were an appropriate remedy for the endemic breach of the constitutional right to social assistance.
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1 INTRODUCTION
In his well-known 1994 article, “A bridge to where? Introducing the interim bill
of rights”,1 Etienne Mureinik identified our constitutional transition as one from
a culture of authority to a culture of justification, where “every exercise of power
is expected to be justified; in which the leadership given by government rests on
the cogency of the case offered in defence of its decisions, not the fear inspired
by the force at its command”.2 He argued that within such a culture,
constitutional rights “are standards of justification – standards against which to
measure the justification of the decisions challenged under them”.3 Clearly
central to this understanding of the Bill of Rights and our constitutional
transition in general is the need for government to provide justification for
decisions. Under a culture of justification it is the obligation to explain decisions
that provides the key to the realisation of fundamental rights. In citizens’4 daily
lives this key is for the most part guaranteed in s 33(2) of the Constitution,5
which provides for a right to reasons for administrative action that impacts on a
person’s rights,6 and bolstered by the basic values of accountability and
________________________

BA LLB (Stellenbosch) LLM (Virginia) LLD (Stellenbosch).
** My thanks to Megan Alberts for research assistance, to Sandra Liebenberg and Petrus
Maree for commenting on an earlier draft and to the participants at the “Eastern Cape
Bench and Social Justice” conference held in Grahamstown (01-09-2010 – 03-09-2010) for
fruitful discussion of the issues raised in this paper. This paper forms part of the project
“Combating Poverty, Homelessness and Socio-economic Vulnerability under the Constitution” of the Stellenbosch Faculty of Law (www.sun.ac.za/lawandpoverty) as part of the
“Hope Project” of Stellenbosch University (www.thehopeproject.co.za). The financial assistance of the project in conducting the research for this paper is gratefully acknowledged.
The views expressed in this paper are only those of the author.
1 Mureinik “A bridge to where? Introducing the interim bill of rights” 1994 SAJHR 31.
2 Mureinik 1994 SAJHR 32.
3 Mureinik 1994 SAJHR 33.
4 I do not use the term “citizen” in a technical meaning in this paper, ie. to refer only to
people holding formal South African citizenship, but in a more general meaning to refer to
all people residing in the country, ie. collectively to members of the public.
5 Constitution of the Republic of South Africa, 1996 (hereafter “the Constitution”).
6 On the importance of general administrative law in the pursuit of justice in ordinary
citizens’ lives, see, Chaskalson “The past ten years: a balance sheet and some indicators for
the future” 1989 SAJHR 293 298–299:
continued on next page
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transparency governing public administration under s 195(1) of the Constitution.
The right to reasons, as fleshed out in s 5 of the Promotion of Administrative
Justice Act7 (and its rules and regulations), has thus, not surprisingly, become an
important feature of administrative justice in South Africa. As Plasket J
expressly noted in Kiva v Minister of Correctional Services8 the right to reasons
“contributes to the attainment of a culture of justification for the exercise of
public power”.
But as Mureinik explained, the new South African culture of justification does
not simply insist on explanation of public action per se, but rather on
justification of public conduct in relation to specific normative standards spelled
out in the Bill of Rights, which include a strong commitment to social justice. In
this context the s 33(2) right to reasons plays an important role in facilitating the
public pursuit of a just distribution of goods amongst equally dignified citizens.
When taking decisions under a duty to eventually provide reasons for the
outcome in terms of such a normative constitutional framework,9 administrators
on the one hand are forced to ensure that the substantive elements of that
framework are internalised in their decision-making.10 On the other hand,
through the guarantee to be provided with explanations, even the most socially
dependent members of society are acknowledged as active participants in
pursuing social justice.11 Furthermore, justification of public conduct in relation
to constitutional commitments serves to legitimise the exercise of public power
especially vis-à-vis those disappointed by the particular action,12 which is
especially important in relation to conduct by officials not holding politically
________________________

7

8
9
10
11

12

“Administrative law is the interface between the bureaucratic state and its subjects. The
day to day lives of ordinary people are profoundly affected by the way those who hold
power over their lives exercise that power. Important steps towards the creation of a just
society can be taken by opening up the administrative process and developing an equitable
system of administrative law.”
Act 3 of 2000 (hereafter “the PAJA”). Section 5 of the PAJA reads in part:
“5 (1) Any person whose rights have been materially and adversely affected by
administrative action and who has not been given reasons for the action may, within 90
days after the date on which that person became aware of the action or might reasonably
have been expected to have become aware of the action, request that the administrator
concerned furnish written reasons for the action.
(2) The administrator to whom the request is made must, within 90 days after receiving the
request, give that person adequate reasons in writing for the administrative action.
(3) If an administrator fails to furnish adequate reasons for an administrative action it
must, subject to subsection (4) and in the absence of proof to the contrary, be presumed in
any proceedings for judicial review that the administrative action was taken without good
reason.”
2007 28 ILJ 597 (E) para 22.
On the South African Constitution as “an objective, normative value system”, see,
Carmichele v Minister of Safety and Security 2001 4 SA 938 (CC).
Cf. Mokgoro J and Sachs J’s remarks in their minority judgment in Bel Porto School
Governing Body v Premier, Western Cape 2002 3 SA 265 (CC) para 159.
See, Plasket “Administrative justice and social assistance” 2003 SALJ 494 523; Nedelsky
“Reconceiving autonomy: sources, thoughts and possibilities” 1989 Yale J L & Feminism 7
27; Liebenberg Socio-economic Rights Adjudication under a Transformative Constitution
(2010) 53.
See, Van der Walt and Botha “Democracy and rights in South Africa: beyond a constitutional culture of justification” 2000 Constellations 341; Quinot State Commercial
Activity: A Legal Framework (2009) 232–234.
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accountable positions.13 The role of the right to reasons for administrative action
in achieving these important constitutional aims is powerfully illustrated by a
number of judgments flowing from the Eastern Cape bench of the high court and
it is safe to say that this Division of the high court has effectively utilised the
right to reasons in promoting social justice more than any other in the country.14
A bare right to reasons for administrative action will not necessarily achieve
the above goals. In order for it to fulfill this constitutional function, the basic
right must be developed with these aims in mind. The most important substance
given to the constitutional right to reasons in the PAJA is the adequacy standard
that is adopted in s 5 of the Act. However, the PAJA does not provide any detail
on this standard and it has been left up to the courts to determine what the norm
of “adequate reasons” means. In this regard there have been important
developments over the last decade, many of them emanating from the Eastern
Cape bench. However, questions remain regarding the exact test under the
adequacy standard and its function. The PAJA has also qualified the right to
reasons in several respects and while some of these qualifications, like the
request-driven approach of s 5, may be justifiable, others are more problematic.
In particular, the most recent development that has seen the procedure for
requesting reasons under the PAJA move from the general Regulations on Fair
Administrative Procedures, 2002 to the 2009 Rules of Procedure for the Judicial
Review of Administrative Action, arguably narrows down the (potential) role of
the right to reasons for administrative action in building a culture of justification.
In what follows I will consider the development of the right to reasons for
administrative action contained in s 33(2) of the Constitution within a culture of
justification as outlined above. My main point is that such an understanding of
the constitutionalised right to reasons calls for a shift in administrative law from
reasons as explanation to reasons as justification. I will focus in particular on the
contribution of key Eastern Cape High Court judgments in which the right to
reasons has been used to promote social justice in South Africa. The discussion
starts by setting out the development of the right to reasons from its nonexistence under common law through its invention in the interim Constitution15
to final enactment in the PAJA. That is followed by an analysis of the various
dimensions of the right as it currently stands in South African law. I conclude by
pointing out the aspects of the right to reasons that seem to promote (or at least
________________________

13 See, Devenish “The interim Constitution and administrative justice in South Africa” 1996
TSAR 458 471 on the potential role of a right to reasons in affording “democratic
legitimacy” to administrative decision-making.
14 While these cases dealt with the right to receive reasons for administrative decisions under
various enactments, that right played a critical role in the outcome of all of them. See, eg.,
Bushula v Permanent Secretary, Department of Welfare, Eastern Cape 2000 2 SA 849 (E);
Nomala v Permanent Secretary, Department of Welfare 2001 8 BCLR 844 (E); Matinese v
Member of the Executive Council for the Department of Welfare, Eastern Cape (ECJ
005/2005) [2005] ZAECHC 6 (10-02-2005); Vumazonke v MEC for Social Development,
Eastern Cape 2005 6 SA 229 (SE); Kulati v MEC for Social Development, Eastern Cape
Province 2005 JOL 14229 (E); Sikutshwa v MEC for Social Development, Eastern Cape
2009 3 SA 47 (TkH). Also, see, Plasket 2003 SALJ 511–512 for a discussion of the impact
of some of these cases on the administration of social assistance in the Eastern Cape.
15 Constitution of the Republic of South Africa Act 200 of 1993 (hereafter “the Interim
Constitution”).
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seem well positioned to promote) the constitutional commitment to a culture of
justification and social justice.
2

THE DEVELOPMENT OF A RIGHT TO REASONS FOR
ADMINISTRATIVE ACTION
Under common law, administrators were not generally obliged to provide
reasons for decisions.16 In England this common-law position has been explained
by pointing out that administrators cannot be held to a standard of fairness in
decision-making that is higher than the standard required of courts, and since
courts were (traditionally) not generally obliged to provide reasons for their
decisions neither were administrators.17 In South Africa the continued commonlaw position can be best understood as part of the culture of authority that
prevailed under apartheid where administrative action was cloaked in secrecy
and shielded from scrutiny.18 While there were instances where particular
statutes required administrators to provide reasons for decisions under those
enactments,19 there were likewise examples of legislation that expressly absolved
administrators from providing reasons.20 The courts for their part resisted
arguments under common law that reason-giving could be seen as part of the
rules of natural justice, ie. founded on a basis other than strict ultra vires grounds
of review.21 Only in a very few and narrow instances did the courts recognise a
general (common-law) duty to provide reasons.22 The most common-law courts
were prepared to do, was to draw adverse inferences upon review of
administrative action from an absence of reasons.23 Even this general judicial
reference to reason-giving was limited to certain fairly narrow circumstances,
notably to bolster a finding of reviewability where a prima facie case of bad faith
or other abuse of power had already been made.24
However, the lack of administrative accountability under the common law was
of course not solely a result of the absence of a general duty to provide reasons
for administrative conduct. A simple duty to provide such reasons on its own
________________________

16 De Ville Judicial Review of Administrative Action in South Africa (2003) 288; Hoexter
Administrative Law in South Africa (2007) 419–420; Baxter Administrative Law (1984)
226; Woolf, Jowell and Le Sueur De Smith’s Judicial Review 6 ed (2007) 411–413; Wade
and Forsyth Administrative Law 10 ed (2009) 436.
17 Woolf, Jowell and Le Sueur De Smith’s Judicial Review 411. The authors point out,
however, that the position has changed drastically in England and that a duty to provide
reasons for administrative decisions as part of the general requirement of procedural
fairness can now be viewed as the norm (413). Also see, Baxter Administrative Law 741.
18 See, Corder “Crowbars and cobwebs: executive autocracy and the law in South Africa”
1989 SAJHR 1; Corder “Administrative justice: a cornerstone of South Africa’s democracy” 1998 SAJHR 38 43.
19 For examples, see, Baxter Administrative Law 226 note 239.
20 Examples are, the Liquor Act 27 of 1989 s 130(3) (prior to amendment by the Liquor
Amendment Act 57 of 1995); Liquor Act 87 of 1977 ss 19, 24(6) and the State Tender
Board Act 86 of 1968 s 4(1)(d).
21 De Ville Judicial Review 288; Devenish 1996 TSAR 460; Corder “The content of the audi
alteram partem rule in South African administrative law” 1980 THRHR 156 170–171.
22 The best example is the duty to provide reasons for arrest regardless of the absence of such
a duty in the relevant empowering provisions. Hoexter Administrative Law 419.
23 De Ville Judicial Review 288; Hoexter Administrative Law 419–420.
24 Ibid.
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would arguably not have made much difference in pursuit of social justice given
the absence of a just normative framework containing substantive standards that
could dictate the content or substantive quality of the reasons provided. A
general duty to provide reasons for administrative conduct in an authoritarian
state is of little value in the pursuit of social justice. Take the example of a
person denied a licence under apartheid with the reason being given as her race
based on a particular discriminatory policy. The legal power to force the
administrator to reveal this “justification” on its own is of little benefit to such an
applicant or the cause of social justice. One may even take an extreme view that
such a “bare” duty to provide reasons can undermine the pursuit of justice under
authoritarian circumstances. Judicially enforceable reason-giving will not serve
the interests of justice if it simply results in emphasis on the force of command
as legally adequate justification for public decisions. Reason-giving, especially
when enforced by courts, will also have a negative effect if it continuously
reinforces underlying systemic unfairness, such as the discriminatory
foundations of public decision-making under apartheid, and thereby grant such
underlying standards respectability. Rather than, for example, empowering
citizens to be active participants in achieving social justice, the duty to provide
reasons will under such circumstances more likely reinforce a sense of
servility.25 It is thus not reason-giving on its own that can transform a culture of
authority into a culture of justification, but reason-giving as part of a broader
normative framework.
The interim Constitution drastically turned this void of administrative
accountability around by introducing a right to “be furnished with reasons in
writing for administrative action which affects [a person’s] rights or interests”26
within a Bill of Rights constituting a rich normative framework, including a
range of socio-economic rights.27 The way in which this new right was
introduced has greatly enabled the move towards a culture of justification. The
interaction between the new right to reasons and the normative standards
contained in the rest of the Bill of Rights was already evident in the formulation
of the s 24(c) right. Specifically the impact qualification on the right to reasons,
ie. applying only to administrative action affecting rights or interests, pointed to
this interaction. While this impact threshold clearly extended beyond the rights
protected in the interim Constitution,28 an impact on guaranteed fundamental
________________________

25 This is not to suggest that a right to reasons on its own has no value. It clearly does,
particularly to promote transparent government, which is of value even under authoritarian
circumstances. However, in the absence of a just normative framework the value of a duty
to provide reasons for administrative conduct is extremely limited in the pursuit of social
justice.
26 Section 24(c).
27 As Horn AJ aptly declared in Deacon v Controller of Customs and Excise 1999 2 SA 905
(SE) 915 with reference to the constitutionalised administrative justice rights: “The notion
of the untouchable bureaucrat is a thing of the past.”
28 This is most evident in the inclusion of “interests” in addition to “rights” in s 24(c). See,
ABBM Printing & Publishing (Pty) Ltd v Transnet Ltd 1998 2 SA 109 (W) para 16.2
(applicant’s interest in the outcome of a public tender process based on its past contractual
relationship with the contracting authority activating the right to reasons); De Ville “The
right to administrative justice: an examination of section 24 of the interim Constitution”
1995 SAJHR 264 268. However, even the reference to “rights” in s 24(c) was not
necessarily restricted to fundamental rights as was made clear in relation to the impact
continued on next page
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to explain their decisions to those affected with reference to these standards
outside the limited possibility of a constitutional challenge to their actions.43
The right to reasons thus helps to ensure that public decision-making, ie. the
exercise of public power, is of a certain quality. That quality is in substance
defined by the rights guaranteed in the Constitution. This is particularly
important for social justice, because it means that administrators may not take
decisions impacting on persons’ lives without expressly accounting to those
persons how such decisions align to the socio-economic aspirations of the Bill of
Rights. For the poor and the vulnerable this is a key element of the constitutional
framework aimed at social justice, because they are most in need of personal
empowerment, ie. dignity, as part of the constitutional agenda to raise their social
situation. The locus of public power is accordingly shifted towards the
vulnerable by putting the power in their hands to insist on (and thus patrol) the
substantive quality of decision-making as defined by the constitutional normative
framework. The enormous contribution of the right to reasons for administrative
action is thus that it enables the vulnerable to be themselves primary enforcers of
constitutional standards by simply being able to insist on an explanation of a
certain pedigree from public decision-makers rather than having to rely on
external enforcement mechanisms such as judicial challenges.44 Ordinary
citizens’ agency and consequently dignity is thereby greatly enhanced.45 Jones J
also effectively captured this in King William’s Town Transitional Local
Council46 when he said: “A request for such reasons should therefore not be
confused with the process of litigation in which the validity of administrative
action is challenged.”
Among the administrative justice rights, the right to reasons can thus also be
viewed as the primary driver of a culture of justification, for it is that right alone
that functions as a mechanism at the coalface of “first line decisions” in contrast
to the other norms contained in s 33, which are dependent on external enforcement mechanisms such as judicial review with resultant focus on administrative
decisions “at one remove and through a ‘legal prism’”.47 By constituting an
internal bottom-up approach to administrative justice, the right to reasons
impacts directly on the myriad of administrative decisions that affects people
daily. This stands in contrast to other administrative justice norms that are for the
most part only directly employed in relation to administrative decisions
challenged in judicial review proceedings, which constitute a very small portion
of public decisions,48 in a top-down manner and without clear indication that
________________________

43 See, Liebenberg Socio-economic Rights ch 7 and Woolman “Application” in Woolman et
al (eds) Constitutional Law of South Africa 2 ed (Original Service 2005) ch 31 for a
discussion of the horizontal application of the Bill of Rights between private parties.
44 Cf. Davis “Administrative Justice in a Democratic South Africa” in Bennett et al (eds)
Administrative Law Reform (1993) 30–31.
45 Cf. Koyabe v Minister for Home Affairs 2010 4 SA 327 (CC) para 62; Plasket 2003 SALJ
523.
46 King William’s Town Transitional Local Council 160.
47 See, Adler in Adler Administrative Justice 153 on the differences between internal and
external approaches to administrative justice.
48 There are no statistics available to indicate what percentage of administrative decisions is
challenged in court in South Africa. However, figures in the United Kingdom indicate that
that portion is minuscule in relation to all administrative action taken. See, Adler in Adler
continued on next page
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such proceedings have any real feedback impact on administrative action generally.49
Section 33 of the Constitution was, however, not intended to apply in a freestanding manner. Subsection (3) states that national legislation must give effect
to the rights in ss 33(1) and (2). The right to reasons in s 33(2) is thus now
“fleshed out”50 in s 5 of the PAJA, which provides for the general right to
reasons for administrative action in South African law. This section expressly
sets out a number of elements to the right to reasons for administrative action. In
the following sections I will consider in more detail how these statutory
dimensions of the right to reasons impact on the role of the right within the
constitutional framework outlined above.
3 “ADEQUATE” REASONS
Section 5(2) of the PAJA obliges an administrator to provide an affected person
with “adequate reasons” and s 5(3) provides that if “adequate reasons” are not
given within the stated time frame, it will be presumed that “the administrative
action was taken without good reason”. This adequacy standard is the main
substantive content given to the constitutional right to reasons in the PAJA.
However, this standard in fact predates the Act and was even required under
common law where particular statutes obliged administrators to provide
reasons.51
In Nkondo v Minister of Law and Order52 the Appellate Division held that as
far back as the 1934-judgment in Sachs v Minister of Justice,53 the courts have
insisted on a certain substantive standard that statements had to meet in order to
qualify as reasons and hence for an administrator to comply with his statutory
obligation to provide reasons.54 From these judgments the common-law position
emerged that statements had to contain a measure of sufficient or adequate
explanatory power in order to qualify as reasons. Mere restatements of findings
or the statutory grounds upon which a decision rests would not be adequately
explanatory in order to qualify as reasons.55
The adequacy standard was, however, expressly adopted as the measure
against which reasons must be assessed under the interim Constitution’s reading
of the right to reasons, ie. before the adoption of the PAJA, in Rèan International
________________________

49
50
51
52
53
54
55

Administrative Justice 143; Harlow and Rawlings Law and Administration 3 ed (2009)
712, 717; Woolf, Jowell and Le Sueur De Smith’s Judicial Review 28.
Harlow and Rawlings Law and Administration 730–733; Hertogh “Through the Eyes of
Bureaucrats: How Front-line Officials Understand Administrative Justice” in Adler (ed)
Administrative Justice in Context (2010) 222–223.
Metcash Trading Ltd v Commissioner, South African Revenue Service 2001 1 SA 1109
(CC) para 33.
Devenish 1996 TSAR 466.
Nkondo and Others v Minister of Law and Order; Gumede v Minister of Law and Order;
Minister of Law and Order v Gumede 1986 2 SA 756 (A) 774.
Sachs v Minister of Justice; Diamond v Minister of Justice 1934 AD 11.
The Nkondo case dealt with the obligation to provide reasons for detaining persons under
s 28(3)(b) of the Internal Security Act 74 of 1982.
See, Nkondo v Minister of Law and Order 774E–775C; Baxter Administrative Law
742–746.
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Supply Company (Pty) Ltd v Mpumalanga Gambling Board56 and Commissioner,
SAPS v Maimela.57 Especially the Maimela judgment gave content to this
standard by highlighting its variability and setting out a number of factors to be
taken into account in a given case to assess the adequacy of reasons. Most
recently in Koyabe v Minister for Home Affairs58 the Constitutional Court also
adopted this approach in relation to s 5 of the PAJA.
Under this approach the adequacy of reasons is determined on a case by case
basis with reference to factors that have emerged from the jurisprudence. These
factors include “the factual context of the administrative action, the nature and
complexity of the action, the nature of the proceedings leading up to the action
and the nature of the functionary taking the action”59 as well as the “purpose for
which reasons are intended, the stage at which these reasons are given, and what
further remedies are available to contest the administrative decision”.60
Essentially the test is whether the reasons are “intelligible and informative . . . in
the sense that they convey why the decision-maker thinks . . . that the
administrative action is justified”,61 ie. “why action was taken or not taken”.62
While the courts have indicated that the adequacy test is one of substance and
not form,63 the latter evidently does play a role in the assessment of reasons and
the courts have also given guidance on questions of form under the adequacy
standard. The courts have indicated what formal elements reason statements
should contain in order to be adequate. These include the legal basis for the
decision, findings of fact as well as the reasoning process behind the final
outcome.64 The courts have also remarked on the format of such reason
statements insisting that they be clear and unambiguous, but that it is not
required for reasons to address every possible argument or consideration relevant
to the decision in order to be adequate.65
________________________

56
57
58
59
60
61
62

1999 8 BCLR 918 (T) 926.
2003 5 SA 480 (T) 485J–486B.
Paras 63–64.
Commissioner, SAPS v Maimela 486A.
Koyabe v Minister for Home Affairs para 64.
Commissioner, SAPS v Maimela 486B.
Hoexter with Lyster The New Constitutional and Administrative Law vol 2 (2002) 244
(emphasis in original) quoted with approval in Minister of Environmental Affairs and
Tourism v Phambili Fisheries (Pty) Ltd; Minister of Environmental Affairs and Tourism v
Bato Star Fishing (Pty) Ltd 2003 6 SA 407 (SCA) para 40.
63 See, Commissioner, SAPS v Maimela 486 where the court stated: “Depending on the
circumstances, the reasons need not always be ‘full written reasons’; the ‘briefest pro
forma reasons may suffice’ . . . Whether brief or lengthy, reasons must, if they are read in
their factual context, be intelligible and informative.”
64 See, Minister of Environmental Affairs and Tourism v Phambili Fisheries para 40.
65 See, Koyabe v Minister for Home Affairs para 63; Minister of Environmental Affairs and
Tourism v Phambili Fisheries para 40; Rèan International Supply Company (Pty) Ltd v
Mpumalanga Gambling Board 926; Muckleneuk/Lukasrand Property Owners & Residents
Association v MEC: Dept Agriculture Conservation & Environment, Gauteng Provincial
Government; Muckleneuk/Lukasrand Property Owners & Residents Association v HOD:
Dept Agriculture Conservation and Environment, Gauteng Provincial Government 2007 4
All SA 1265 (T). In Moletsane v Premier of the Free State 1996 2 SA 95 (O) 98H the court
held that the seriousness of the impact of the particular administrative action determines
the level of detail to be included in the reasons. This approach is rightly criticised by Currie
The Promotion of Administrative Justice Act: A Commentary 2 ed (2007) 146–147 who
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While the cases have thus identified quite a number of factors, both of
substance and form, to be taken into account under the adequacy standard, a
common theme that seems to run through most (if not all) of these cases is to
assess the adequacy of reasons in a particular instance directly against the
purpose of the right to reasons.66 General constitutional commitments such as
accountability and the rule of law as well as specific guarantees such as
administrative justice have featured prominently in this functional approach.
Plasket aptly captured this approach when he stated in commentary on the
Nomala judgment:
“Pillay AJ was guided not only by the Appellate Division authorities on what
constitutes reasons for administrative actions, but also by a purposive interpretation
of the term ‘reasons’. In effect he held that what purported to be reasons could not
be reasons because they did not perform the function that reasons are required to
perform in an open and democratic state such as South Africa. In other words, the
statements could not be reasons because they did not contribute to the enhancement
of accountability, responsiveness and openness — the very values that s 33 (1) and
s 33 (2) of the Constitution are meant to give effect to.”67

The functional or “purposive” approach to reasons identified by Plasket in the
Nomala judgment, however, also raises a question about the exact contribution
of the qualification “adequate” in s 5 of the PAJA. The question is simply
whether requiring “adequate” reasons rather than simply reasons makes any
difference. This brings us back to the observation made above that the adequacy
standard predates the PAJA where it was simply viewed as an inherent part of
the concept of reasons. Nomala, as an example, dealt with reasons for the
suspension of a disability grant. The adequacy of the standard-form reasons used
by the administrator in that case was assessed primarily against the statutory
right to reasons in the regulations under the Social Assistance Act of 199268 and
only obliquely against the constitutional right to reasons in its interimConstitution reading. The PAJA was not applicable in this case and the court
adopted its functional approach to reasons without reliance on the express
adequacy standard of s 5 as does Plasket in his commentary quoted above. In a
number of subsequent judgments decided under the PAJA, courts similarly
focused on the function of the right to reasons simply with reference to the
meaning of the concept of reasons itself.69 In these judgments the PAJA’s
express standard of adequacy thus does not seem to play any role.
________________________

66

67
68
69

notes that there is “no necessary connection between the ‘degree of seriousness’ of a
decision and the reasons required to justify it”. A decision having a significant impact may
be quite simple and thus easy to explain, eg. a decision to refuse an application for an older
person’s grant, because the applicant has not reached the required age to qualify for such
grant is fairly easy to explain although it may have quite a serious impact.
See, Koyabe v Minister for Home Affairs para 62; Commissioner, SAPS v Maimela 485;
Nomala v Permanent Secretary, Department of Welfare 854; Rèan International Supply
Company (Pty) Ltd v Mpumalanga Gambling Board 929; Kiva v Minister of Correctional
Services paras 22, 36–37; Sikutshwa v MEC for Social Development, Eastern Cape para
67; De Ville Judicial Review 293; Currie The Promotion of Administrative Justice Act 137,
145.
Plasket 2003 SALJ 512 (footnote omitted).
Nomala v Permanent Secretary, Department of Welfare 846.
See, eg., Kiva v Minister of Correctional Services para 38.
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In my view the explicit inclusion of the adequacy standard for reasons in the
PAJA is of value and can play an important role in giving effect to the integrated
interpretation of the right to reasons within the Constitution’s normative
framework set out above. I see this express qualification of reasons as not simply
a confirmation of the existing law regarding the standard of reasons in
administrative law. Clearly there was no need to include the word “adequate” in
s 5 of the PAJA in order to attain the explanatory standard that is required of
reason statements in our law. As the case law, both prior to and under the PAJA,
indicates that standard is achieved simply by the “specialised meaning attributed
to the word [reasons] in administrative law”.70 The explicit requirement of
adequate reasons can take us a step further in linking the required explanatory
quality of reasons with the function of a right to reasons within a normative
constitutional framework. The explicit adequacy standard thus serves to sensitise
us and in particular administrators to the quality of the reasons to be provided,
which critically includes the alignment of the reasons with other rights in the
Constitution. By adopting the term “adequate” the PAJA explicitly tells
administrators that the Constitution does not simply demand explanations for
decisions, but indeed justification for decisions. Implicit in the term “adequate”
is a benchmark or standard which reason statements must meet. Foremost in that
standard is the constitutional function of a right to reasons, ie. insisting on an
articulated alignment of administrative action with the normative framework of
the Constitution. This takes us to the heart of a culture of justification.
This approach does not mean that administrators need to justify their decisions
in relation to all rights in the Bill of Rights in an express and mechanical manner.
Such an approach will clearly not amount to efficient administration as required
by s 33(3) of the Constitution. However, it does mean that the reasons provided
must indicate that the decision was arrived at in a manner that shows a sensitivity
to at least the implicated fundamental rights, ie. that the decision is justifiable
within the Constitution’s normative framework. For example, in Kiva v Minister
of Correctional Services,71 which dealt with a decision not to promote a civil
servant, the reasons had to indicate, even just implicitly, that the applicant was
treated in an equal manner with other applicants, ie. that the right to equality was
given due recognition in taking the decision.72 Similarly, in cases touching upon
socio-economic rights, such as housing or social assistance, the reasons for an
adverse decision must indicate how that outcome can be reconciled with the
relevant substantive right. For example, if an administrator takes a decision that
will result in people having to be evicted from their homes,73 the reasons for that
decision must indicate how the decision relates to s 26 of the Constitution in
________________________

70 Ibid.
71 Ibid.
72 The equality dimension would arguably be an important aspect of most statements of
reasons for administrative action. Cf. Olivier JA’s concurring judgment in Transnet v
Goodman Brothers 868.
73 Such a decision need not necessarily be directly to evict the relevant people, it may be a
different decision that will result in eviction, eg. a decision that an in situ upgrade of an
informal settlement is not feasible, see, Residents of Joe Slovo Community, Western Cape v
Thubelisha Homes 2010 3 SA 454 (CC), or that a building is not safe for occupation, see,
Occupiers of 51 Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City
of Johannesburg 2008 3 SA 208 (CC).
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order for the reasons to be adequate. This alignment of the administrative action
with constitutional rights must not be mechanical or formalistic, it must be
evident from the substance of the reasons in line with the substantive explanatory
quality that is required of reasons in general. To use Kiva v Minister of
Correctional Services again as an example, the reasons provided in that case
expressly stated that labour rights were not infringed, but on the approach
suggested here, the reasons still did not comply with the adequacy standard,
because they did not indicate in substance that the decision measured up to
relevant constitutional rights such as equality and fair labour practices. From a
social justice perspective this approach is effectively illustrated in Sikutshwa v
MEC for Social Development, Eastern Cape where the court noted that the
relevant administrators failed in their duty to provide adequate reasons for the
refusal of the applicant’s disability-grant application, inter alia, because in
response to the applicant’s request for reasons they did not accord the applicant
the dignity (constitutionally) due to him. In this way the right to adequate
reasons forces administrators to truly internalise the normative framework of the
Constitution in their decision-making and not to approach the Bill of Rights in a
formalistic, check-box fashion when doing so.
With this approach to reasons for administrative action I am not suggesting
that the right to reasons should become a surrogate for the enforcement of other
fundamental rights in the way that administrative law served as a surrogate Bill
of Rights prior to 1994.74 If a particular administrative decision is discriminatory
or infringes say the right of access to housing, the decision should also be
challenged directly under s 9 or s 26, or whatever right is implicated. The
contribution of the right to reasons and in particular the adequacy standard
attached to the right, in terms of the integrated approach suggested here is to
foster the broader notion of a culture of justification envisaged by the entire
Constitution. In this regard it speaks perhaps more to administrators than it does
to courts in forcing public decision-makers to account for their actions directly to
the people within the particular normative framework of the Constitution.
Subsequently, the adequacy standard also allows for the function of the right to
reasons, the promotion of a culture of justification, to enter the picture directly
when a given set of reasons is assessed.
4 LIMITATIONS ON THE RIGHT TO REASONS
The PAJA does not only add to the core right to reasons in the Constitution, but
also limits that right. Like s 33(2) of the Constitution, the PAJA grants the right
to reasons only to those whose rights have been adversely affected. The PAJA
ostensibly adopts an even narrower formulation of this limitation by requiring
that the impact on rights must also be material. However, in Kiva v Minister of
Correctional Services75 Plasket J held that this narrower formulation does not
affect the impact requirement as stated in s 33(2) of the Constitution and is thus
not a limitation of the s 33(2) right.76 The PAJA also places a time limit on the
exercise of the right to reasons, but this time frame may be extended either by
________________________

74 See, Govender “Administrative Law as a Surrogate for Human Rights Law” in Corder and
Van der Vijver (eds) Realising Administrative Justice (2002) 45.
75 Para 23.
76 Also see, Hoexter Administrative Law 427.
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agreement between the parties or by a court in “the interests of justice”.77
Accordingly, the time limit does not amount to a real limitation on the right to
reasons. The one aspect of the right to reasons under the PAJA that arguably
amounts to a real limitation on the s 33(2) right is the request-driven nature of
the entitlement to reasons under s 5.
Under s 5, an administrator is only obliged to provide reasons for administrative action if reasons have been requested. The constitutional right to reasons
of course does not contain such a limitation. However, under the interim
Constitution’s reading of the right to reasons, which also contained no such
limitation and in the absence of the PAJA, the courts interpreted the right to
reasons as request driven.78 Particularly in Commissioner, SAPS v Maimela79 the
court explicitly dealt with the argument that the constitutional right to reasons
was only request driven. The court seems to have been largely moved by
considerations of efficient administration in concluding that the “practical
interpretation of s 33(c) is that reasons must be furnished to affected persons who
assert the right to be furnished with reasons”.80 The court’s particular
formulation here is noteworthy. It conveys that the right is not activated only
when reasons are requested, but that the right exists and simply needs to be
asserted to have practical effect. An administrator is thus obliged to provide
reasons period, ie. the obligation exists regardless of any requests.81 But at the
same time, an affected person wanting reasons must assert the right. In this way
a culture of justification is fostered in which citizens are active participants. The
right to reasons thus places obligations on both the administrator and the affected
citizen. Citizens are thus empowered to insist on justification for decisions in a
way that enhances their agency and thus dignity. They are no longer simply
subjects of public decisions, but become active participants. There is no reason
to believe that a similar interpretation should not be adopted in relation to s 33(2)
of the Constitution, especially in light of s 33(3)’s explicit reference to efficient
administration.82 Accordingly, s 5 of the PAJA does not limit the right to
reasons, but neatly gives effect to this interpretation of s 33(2) by requiring
persons to first request reasons and subsequently obliging administrators to
furnish reasons. In this way, the PAJA again promotes the role of the right to
reasons in achieving a culture of justification.
5 A CONTRACTING AND EXPANDING RIGHT
The constitutional right to reasons is not a static right and the most recent
developments have seen the right to reasons both contract and expand.
________________________

77 Section 9 of the PAJA.
78 See, King William’s Town Transitional Local Council v Border Alliance Taxi Association
159; Commissioner, SAPS v Maimela 487; Gardener v East London Transitional Local
Council 1996 3 SA 99 (E) 115.
79 Commissioner, SAPS v Maimela 487.
80 Ibid. The section referred to here is the transitional reading of s 33 of the Constitution
under item 23(2)(b) of Schedule 6.
81 This also provides the basis for an administrators’ obligation to formulate reasons for every
administrative action, as argued by De Ville 1995 SAJHR 271.
82 See, Koyabe v Minister for Home Affairs paras 60, 62 which seem to support such an
interpretation of s 33(2) read with s 5 of PAJA.
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The new Rules of Procedure for Judicial Review of Administrative Action,83
which are yet to come into operation, will see the procedure for requesting reasons
under s 5 of the PAJA move from the current Regulations on Fair Administrative
Procedures, 200284 to the new court rules on judicial review.85 This ostensible
shift86 of the procedure to request reasons is troubling in the context of the right to
reasons’ role in promoting a culture of justification as outlined above. As I have
argued elsewhere87 this move seems to signal a narrowing down of the role of the
right to reasons from a general and broad function in promoting a culture of
justification to a confined role as ancillary to judicial review, in essence a first step
towards review. This development is especially undesirable in the way that it plays
down the important contribution of the right to reasons in empowering citizens to
be primary and active enforcers of constitutional guarantees in favour of reliance
on external enforcement mechanisms such as judicial review.
The right to reasons has, however, also seen expansion in recent developments. In Wessels v Minister for Justice and Constitutional Development88 the
court declared (obiter) that “the principle of legality, which includes rationality
and accountability, imposes a duty upon the functionary exercising a public
power to provide reasons for its act or decision”. This is quite a significant
statement for it expands the right to reasons beyond the scope of s 33(2) of the
Constitution and the PAJA to all exercises of public power. Accordingly, the
Constitution demands not only an articulation of justification for administrative
action, but for all exercises of public power. This development clearly enhances
the role of a right to reasons in promoting the broad constitutional commitment
to a culture of justification covering all instances of public power.
6 CONCLUSION
The general right to reasons for administrative action guaranteed in s 33(2) of the
Constitution and given effect to in s 5 of the PAJA is one of the most significant
recent additions to our administrative law. This right has the potential to be a key
ingredient in fostering a culture of justification in South Africa as envisaged by
Mureinik. As such, it meets the requirements that Dennis Davis has held out for
all administrative law controls when he argued that:
“all mechanisms of administrative regulation need to be tested against a theory of
justification. That theory is to be found in a concept of democracy which
maximizes the range of debate and participation in the process of government and
which attempts to render power accountable not only to the citizenry but also to the
________________________

83 GN R966 in GG 32622 of 09-10-2009.
84 Regulations on Fair Administrative Procedures, 2002 (GN R1022 in GG 23674 of 31-072002) regs 24–28.
85 For a detailed discussion of these new rules, see, Quinot “New procedure for judicial
review of administrative action” 2010 SA Public Law (forthcoming).
86 During public hearings on the new rules before Parliament’s Justice and Constitutional
Development Portfolio Committee on 13-02-2009, the Minister’s advisor indicated that the
Minister intends to repeal the 2002 regulations dealing with procedures to request reasons
and replace them with a simple reference to the procedures contained in the new rules. The
record of the meeting is available at http://www.pmg.org.za/report/20090213-rulesprocedure-judicial-review-administrative-action-public-hearings (accessed 22-09-2010).
87 Quinot 2010 SA Public Law.
88 2010 1 SA 128 (GNP) 141.
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social contract which provides a framework within which government must
operate”.89

The right to adequate reasons for administrative action as it currently stands in
our law not only empowers citizens to hold public decision-makers accountable
per se, but also insists on accountability within the particular normative framework put forward by the Constitution. In this way it forces administrators to
internalise that normative framework in their decisions and transfers power to
those affected by administrative decisions thereby making them active participants in exercises of public power under the Constitution.
This role of the right to reasons is especially important in pursuit of social
justice for the poor and vulnerable members of our society, which is a key
component of constitutional transformation in this country. The way in which the
right to reasons integrates with other constitutional guarantees forces
administrators to also explicitly align their decisions with the socio-economic
aspirations of the Bill of Rights while at the same time promoting the equality
and dignity of the downtrodden. This is indeed social justice in action.

________________________

89 Davis in Bennett Administrative Law Reform 30.
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1 INTRODUCTION
The running battle between poverty and the bureaucratic red-tape on the one
hand, and maladministration, incompetence and corruption on the other,
surrounding the administration of social security and welfare grants to the
indigent old-age pensioners, the infirm and disabled persons has been a perennial
problem in the Eastern Cape province since the advent of democracy in 1994.
The bone of contention has not been the government’s failure to take positive
action as in Grootboom1 to meet the needs of the homeless to have access to
housing and shelter in accordance with s 26 of the Constitution of the Republic
of South Africa, 1996 (hereafter “the Constitution”). It was not whether the
government had failed to address the need to reduce the risk of HIV-positive
mothers transmitting HIV to their babies at birth by unreasonably refusing to
make the anti-retroviral drug, Nevirapine, available in the public health sector as
was the case in Treatment Action Campaign.2 The issue is not whether foreign
nationals who are permanent residents in South Africa have unconstitutionally
been denied access to social grants because they were non-citizens as in Khosa v
Minister of Social Development.3 It is not, as in the recent case of Mazibuko,4
________________________

LLB LLM (London) PhD (West Indies).
** This paper was delivered at “The Eastern Cape Bench and Social Justice Conference”
jointly organised by the Eastern Cape judiciary and the Faculty of Law, Rhodes University
held in Grahamstown (01-09-2010 – 03-09-2010). I wish to express my gratitude to the
organisers for the opportunity of presenting this paper at the conference and the
participants for their comments which led to the improvements of the earlier draft of this
article.
1 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC); Grootboom
v Oostenberg Municipality and Others 2000 3 BCLR 277 (C) per Davis J.
2 Minister of Health v Treatment Action Campaign 2002 10 BCLR 1033 (CC). In
Soobramoney v Minister of Health, KwaZulu-Natal 1998 1 SA 765 (CC), the question was
whether the appellant was entitled to emergency medical care having regard to his terminal
medical condition.
3 2004 6 SA 505 (CC).
4 Mazibuko v City of Johannesburg and Others 2010 4 SA 1 (CC).
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problems of access to the courts. This culminated in the Eastern Cape High
Court,15 with the affirmation of the Supreme Court of Appeal,16 laying down the
basis for the take-off in the South African legal process for class actions. Such an
action is usually instituted by a class of persons or groups who have similar and
identical interests in the subject matter of litigation. The second question is
whether the government could defeat claims for social grants17 through pleading
the prescription of the action even where it caused the delay in processing the
application of the beneficiary. Incidentally, the prescription issue is the only
social grant claim from the Eastern Cape that has been deliberated upon by the
Constitutional Court.18
2 THE NATURE OF THE PROBLEM
As Currie and De Waal observe, corruption amongst officials and applicants for
grants was rife in the mid-1990s in the Eastern Cape and KwaZulu-Natal. It was
in a purported attempt to remove “ghost” beneficiaries from the system that the
provincial government of the Eastern Cape suspended the payment of the social
grants while requiring all recipients to re-register in order to have their benefits
reinstated.19 This they did without consultation and without affording recipients a
hearing. In turn, this led to a flurry of litigation as in Bushala v Permanent
Secretary, Department of Welfare, Eastern Cape20 and ultimately in Ngxuza v
Permanent Secretary, Department of Welfare, Eastern Cape.21 Currie and De
Waal wrote:
“An avalanche of litigation was to follow. Faced with increasing numbers of
applicants for welfare grants (tens of thousands of new applications every month),
the two provinces soon started to fall behind with processing the applications. This
generated the second phase of litigation. The usual remedy for compelling
government to act by way of interdict ordering the appropriate administrator to
________________________

15 Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape 2001 2 SA 609 (E).
16 See, Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (SCA).
17 The failure of the administrator to take decision on the application for social grants was in
issue in Vumazonke v MEC for Social Development, Eastern Cape. No reasons were given
and therefore no basis for the decision was disclosed, whether good, bad or indifferent.
Plasket J held that what was required in order to comply with reg 25(2) was a statement
that informed the applicant of the basis upon which the medical officer had arrived at the
conclusion that the applicant did not qualify for a grant. In the result, the 90-day period
provided in s 10 of the Social Assistance Act 1992 had not started to run and, if the
applicant wanted to appeal in the absence of reasons, she could do so at any time.
18 Njongi v MEC, Department of Welfare, Eastern Cape (CC).
19 Currie and De Waal The Bill of Rights Handbook 5 ed 2005 para 8.6. See also, Plasket
2003 SALJ 494.
20 Van Rensburg J (854E–F) held in this case that once granted, a disability grant conferred
upon the beneficiary the right to receive that grant until it was lawfully terminated by law.
Therefore, the decision to cancel the applicant’s grant in the instant case was a decision
which clearly prejudiced the existing rights of the applicant for which he was entitled to be
heard before the said cancellation. See also, Rangani v Superintendent-General,
Department of Health and Welfare, Northern Province 1999 4 SA 385 (T); Mpofu v MEC
for Welfare and Population Development, Gauteng (WLD 2848/99) (18-02-2000);
Mapummulo and Others v MEC for Welfare and Pensions, KwaZulu-Natal (D6306/00,
2973/00, 3741/00, 4040/00, 1358/00, 3592/00) (22-11-2000).
21 Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (SCA).
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consider making a decision appeared ineffective, so the courts started to substitute
their own decisions for those of government on a wide scale.”22

Given that state of affairs, the courts found themselves in the middle of the
administrative muddle, between giving orders that would most invariably not be
carried out and leaving the beneficiaries with nothing to live on by issuing mere
declaratory orders or mandatory interdicts. In these circumstances, the courts,
heeding as they must, the constitutional injunction, began to grant what they
considered to be the most effective remedy or appropriate relief. One does not
need to undertake a fieldwork or empirical research in order to ascertain what the
problems were. Both Froneman J in the high court,23 and the judges of the
Supreme Court of Appeal, dealt extensively with the catastrophic situation
surrounding the administration of welfare benefits in the Eastern Cape in their
respective judgments in the Ngxuza litigation. For instance, Cameron JA
observed in the Supreme Court of Appeal that:
“The provincial authorities in the Eastern Cape decided to revoke the welfare
benefits of various groups of persons receiving social assistance. They did so
unilaterally and without notice to those concerned. . . . [T]he method the authorities
chose to deal with the situation was extreme, and the consequences for large
numbers of needy people savage. They failed to differentiate between the
fraudulent and undeserving and un-entitled on the one hand, and on the other the
truly disabled. These latter were manifestly not ghosts and the mechanism
employed left them destitute. All without distinction were required to re-apply for
their existing entitlements. But the bureaucratic structures and personnel required
to expedite the process were lacking, and repeated promises by officials and
politicians to improve them failed to materialise. . . . The papers before us recount a
pitiable saga of correspondence, meetings, calls, appeals, entreaties, demands and
pleas by public interest organisations, advice offices, district surgeons, public
health and welfare organisations and branches of the African National Congress
itself, which is the governing party in the Eastern Cape. The Legal Resources
Centre played a central part in co-ordinating these entreaties and in the negotiations
that resulted from them. But their efforts were unavailing. The response of the
provincial authorities as reflected in the papers included unfulfilled undertakings,
broken promises, missed meetings, administrative buck-passing, manifest lack of
capacity and at times gross ineptitude.”24

3

ACCESS TO COURT AND THE EMERGENCE OF A CLASS
ACTION
Although the Constitution of South Africa expressly entrenches the right to bring
class or representative actions in constitutional matters,25 it does not define that
expression nor does it indicate how such action should proceed. It is, however,
understood that class action represents the means whereby “a large group of
persons are interested in a matter, one or more may sue or be sued as
________________________

22 Currie and De Waal The Bill of Rights Handbook 223–224 para 8.6.
23 See, Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (E) 615I–617A
per Froneman J.
24 Permanent Secretary, Department of Welfare, Eastern Cape v Ngxuza (SCA) paras 7–8.
See also, the observations of Plasket J in Vumazonke v MEC for Social Development,
Eastern Cape paras 13, 18 and 19 as captured by the head note to the report.
25 Section 38(c), 1996 Constitution of South Africa.
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representatives of the class without needing to join every member of the class”.26
In the United Kingdom, representative action is provided for in the Rules of
Court27 and it has been established that persons have the “same interest” if they:
•
•
•

have a common interest;
have a common grievance; and
the relief they seek is in its nature beneficial to all whom the plaintiff proposes
to represent.28

In the United States, the procedure regarding class or representative action is not
found in the Constitution. It is located in the Federal Rules of Civil Procedure 23
of 1966 of the federal and most state courts.29 The general requirements for the
maintenance of class suits in the US are that:
•
•
•
•
•

the persons constituting the class must be so numerous that it is impracticable to
bring them all before the court;
the named representatives must be such as will fairly ensure the adequate representation of them all;
there must be an ascertainable class;
there must be a well defined common interest in the question of law and fact
involved affecting the parties to be represented; and
the trial court must certify the lawsuit as a class action.30

3 1 Canadian experience
In Canada, class or representative action procedure allowing for a member of a
group to prosecute a suit on their behalf is regulated by statute. For instance, in
British Columbia, it is the Class Proceedings Act 1996,31 and in Ontario, it is the
Class Proceedings Act 1992.32 The Supreme Court has advanced three reasons
why class action has gained momentum in recent times in Canada, namely:
•
•

•

by aggregating similar individual actions, class actions serve judicial economy
by avoiding unnecessary duplication in fact-finding and legal analysis;
by distributing fixed litigation costs amongst a large number of class members,
class actions improve access to justice by making economical the prosecution
of claims that any one class member would find too costly to prosecute on his
or her own; and
class actions serve efficiency and justice by ensuring that actual and potential
wrongdoers modify their behaviour to take full account of the harm they are
causing, or might cause, to the public.33

________________________

Blacks Law Dictionary 6 ed (1990) 249.
RSC Order 15 r 12(1).
Duke of Bedford v Ellis 1901 AC 1 (HL).
See, eg., New York CPLR para 901.
Daar v Yellow Cab Co 67 Cal 2d 695, 63 Cal Rptr 724, 731, 433 P 2d 732.
RSBC, 1996, c 50.
SO, 1992, c 6. See also, Quebec Code of Civil Procedure, RSQ, c, C–25, Book IX. Cf. the
conflicting conclusions arrived at by the Supreme Court of Canada in two cases decided in
one day involving the application for a class action under the Quebec Code to challenge the
same municipal bye-law for unconstitutionality – Marcotte v City of Longueuli 2009 SCC
43, 2009 3 SCR 65 (SCC); Breslaw v Montreal (City) 2009 SCC 44, 2009 3 SCR 131
(SCC).
33 Per McLachlin CJC in Hollick v Toronto 2001 205 DLR (4th) 19 (SCC) 28–29 para 15;
same Chief Justice in Western Canadian Shopping Centres v Dutton, sub nom. Western
Canadian Shopping Centres Inc v Bennett Jones Verchere 2001 201 DLR (4th) 385 (SCC)
continued on next page
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27
28
29
30
31
32
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In order to commence a class proceeding, the person who seeks to represent the
class must first move the court to certify that the proceeding is a class application
and he or she be recognised as their representative.34 In deciding whether to
certify the proceeding as a class or representative action, the motion judge, must
be satisfied that:
•
•
•
•

the pleadings disclose a cause of action;
there is an identifiable class of two or more persons;
the claims of the class members raise common issues, whether or not those
common issues predominate over issues affecting only individual members; and
a class proceeding would be the preferable procedure for the fair and efficient
resolution of the common issues.35

Section 4(2) of the British Columbia Act does not differ in any significant way
from the certification requirements in the Ontario statute except that it goes
further to provide a guideline for determining whether a class proceeding would
be the preferable procedure for the fair and efficient resolution of the common
issues. The court must consider all relevant matters including the following:
•
•
•
•
•

whether questions of fact or law to the members of the class predominate over
any questions affecting only individual members;
whether a significant number of the members of the class have a valid interest
in individually controlling the prosecution of separate actions;
whether the class proceeding would involve claims that are or have been the
subject of any other proceedings;
whether other means of resolving the claims are less practical or less efficient; and
whether the administration of the class proceeding would create greater difficulties than those likely to be experienced if relief were sought by other means.

In both the Ontario and the British Columbia enactments, the certification
process revolves around the factors of commonality and preferability, as
illustrated by the Supreme Court judgments in Hollick v City of Toronto36 and
Rumley v British Columbia.37 It follows, first, that the claims of the members of
the class must raise common issues.38 The underlying question is whether
allowing the suit to proceed as a representative one will avoid duplication of
fact-finding or legal analysis. It was thus held in Hollick that an issue will be
common only where its resolution is necessary to the resolution of each class
members’ claim. This is in contrast to a situation where an issue is not common
in the requisite sense in that it does not constitute a substantial ingredient of each
of the class members’ claims.39 It was held that the requirement was undoubtedly
met in the present case because each member of the class had a claim against the

________________________

34
35
36
37
38
39

para 26; Ontario Law Reform Commission, Report on Class Actions 1982 vol 1 117–45;
Ministry of the Attorney General, Report of the Attorney General’s Advisory Committee on
Class action Reform (February 1990) 16–18.
Section 2(2), Class Proceedings Act 1992 (Ontario); s 4, Class Proceedings Act 1996
(British Columbia).
Sections 5(1)(a)–(d), Class Proceedings Act 1992 (Ontario).
2001 205 DLR (4th) 19 (SCC).
Rumley v British Columbia 2001 205 DLR (4th) 19 (SCC).
Section 5(1)(c), Ontario Act.
Hollick v City of Toronto para 18. See also Western Canadian Shopping Centres Inc v
Bennett Jones Verchere 2001 201 DLR (4th) 385 (SCC) para 39.
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respondent raising one aspect or the other of liability within the meaning of the
subsection.40 Secondly, like the commonality requirement which must manifest
the rational connection between the class as defined and the asserted common
issues, the preferability requirement must show that the class action is the
preferable procedure for the resolution of the common issues.41 In Hollick it was
held that the question of preferability must take into account the importance of
the common issues in relation to the claims as a whole.42 The preferability
requirement was intended to capture the question whether class proceedings
would be preferable to other procedures such as joinder, test cases and
consolidation. The preferability analysis requires the court to look to all
reasonably available means of resolving the class members’ claims, and not just
at the possibility of individual actions.43 The chief justice was not, however,
persuaded that the class action was the preferable means of resolving the class
members’ claims nor would it serve the interests of justice to do so.44
3 2 Class action proceedings before Ngxuza
The first reported case on social grant claim involving a class action proceedings
was from the then Transvaal Provincial Division. It was the case of Maluleke v
MEC, Health and Welfare, Northern Province45 where the trial judge rejected an
application by a claimant for a social grant to act in a representative capacity
under s 38 of the Constitution because there was no evidence of a breach of a
right arising from the claim. It was early in the era of rights and Southwood J
found it “difficult to inquire how the suspension of payment of any benefits
payable in terms of the various Acts referred to could be an infringement of a
right in the Bill of Rights”.46 Prior to this, the Constitutional Court had enjoined
________________________

40 Hollick para 19.
41 It was held in Rumley paras 35–37 that the preferability inquiry is directed at two
questions: first, whether the class proceeding would be a fair, efficient and manageable
method of advancing the claim; and second, whether the class proceeding would be
preferable in the sense of preferable to other procedures. The first factor to be considered
under s 4(2) is “whether questions of fact or law common to the members of the class
predominate over any questions affecting only individual members”. It seems likely that
there will be relevant differences between class members here; as the respondents have
limited their claims to claims of “systemic” negligence, however, the central issues in this
suit will be the nature of the duty owed by the school to the class members and whether
that duty was breached. Those issues are amenable to resolution in a class proceeding.
While the issues of injury and causation will have to be litigated in individual proceedings
following resolution of the common issue (assuming the common issue is decided in
favour of the class, or at least in favour of some segment of the class), the individual issues
will be a relatively minor aspect of this case. There is no dispute that abuse occurred at the
school.
42 Para 30.
43 Para 31.
44 Paras 32 and 33. Cf. in Rumley where the court came to the conclusion that the respondents
satisfied the certification requirements set out in s 4 of the Class Proceedings Act 1996
(BC). The issues in dispute were whether there were questions common to the class and
whether a class proceeding would be the preferable procedure for the fair and efficient
resolution of the common issues. Both the commonality and preferability requirements
were held to have been satisfied in the case.
45 1999 4 SA 367 (T).
46 373J–374A.
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the courts to ensure that constitutional rights are enjoyed to their full extent by
adopting a broad approach to standing,47 because an “expanded approach to
standing is quite appropriate for constitutional litigation”.48 In effect, Southwood
J did not recognise welfare claims provided for in statutes as rights –
fundamental or otherwise – even where the right of access to social security was
not only recognised in the Constitution but also entrenched in the Bill of Rights.
Since the introduction into South Africa’s contemporary jurisprudence of the
class action in the 1993 Constitution which was hitherto unknown in the
country’s Roman-Dutch legal system,49 the high court had grappled with
establishing some guiding principles. In a line of cases starting with the decision
of Cameron J in Beukes v Krugersdorp Transitional Local Council;50 Van
Heerden AJ in Dawood v Minister of Home Affairs;51 and Traverso J in Coetzee v
Comitis,52 it was clearly stated that it would run counter to the spirit and purport
of the Bill of Rights to require persons in a group or class action to identify
themselves as members of the group or class; they need not attest to their status.
It is sufficient for the purposes of founding a class action that those members of
the class on whose behalf the applicant is proceeding append their names,
addresses and telephone numbers to a form at a public meeting.
3 3 Ngxuza at the high court
In light of the abovementioned injunction from the Constitutional Court with
regard to a liberal approach to the subject of standing, it is difficult to understand
the logic in the reasoning of Southwood J. Thus, reading Ngxuza, one discerns
the rationale for the contrary approach of Froneman J to the issue of standing
from the following five pertinent reasons: 53
•

•

•

It is always necessary to bear in mind that the constitutional task of the court is
to control the exercise of public power and to see to it that it conforms to the
principle of legality.54
Section 38 of the final Constitution, as did its predecessor, s 7(4) of the interim
Constitution, introduced far-reaching changes to the common law requirements
of locus standi.55 It is thus not necessary to seek to interpret the provisions of
that section through the instrumentality of the common law. For instance, there
is no reason why individual damage should be required from an applicant in
public interest litigation in addition to that suffered by the general public.56
Although proper representation may pose its own peculiar problems, those
problems are safeguards designed to ensure the broadest and most effective representation and presentation of public interest litigation.57

________________________

47 Per Chaskalson P in Ferreira v Levin NO; Vryenhoek v Powell 1996 1 SA 984 (CC) 1082
para 165.
48 Per O’Regan J in Ferreira v Levin NO; Vryenhoek v Powell para 229.
49 See, South African Law Commission Report on the Recognition of Class and Public
Interest Actions in South African Law (Project 88, August 1998) para 1.2.
50 1996 3 SA 467 (W) 474E–I.
51 2000 1 SA 997 (C) 1028J–1030F.
52 2001 1 SA 1254 (C) 1261–1264 paras 17.5–17.10.
53 Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (E) 622F/G–I.
54 620.
55 618.
56 619.
57 Ibid.
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South Africa is a constitutional democracy, founded on the values of accountability and responsible public administration. In particular, the Constitution has
entrenched as a fundamental right, the right of the individual to administrative
action that is lawful, procedurally fair and reasonable. The courts are therefore
“the final instruments to ensure the accountability of the exercise of public
power. In this way the courts become an indispensable instrument of democracy
as far as the public administration of the country is concerned.”58
In order to fully realise the constitutional objective, the courts have tended to
approach the interpretation of the constitutional provisions relating to standing
to sue against the backdrop of the social and economic realities and the state of
development of the majority of the people on whose behalf these provisions
were made.59

In Ngxuza, four applicants alleged that the suspension of their monthly disability
grants had been unlawful. They applied in respect of themselves and numerous
other persons in the province, in a similar position, for a declaration that the
cancellation or suspension of the grants was unlawful and an order for their
retrospective reinstatement. The respondents did not dispute the applicants’
standing to claim on behalf of themselves. Rather, they contested the standing of
the applicants to act for other persons in a representative capacity on any of the
bases set out in ss 38(b)–(d) of the Constitution.
In support of their defence, the respondents relied on the controversial
Maluleke judgment where the facts were not dissimilar to those in the present
challenge. Welfare benefits accruing under several enactments of the old
homeland government of Lebowa were suspended without notice or explanation
and an affected beneficiary took out action on his behalf and those of others
equally adversely affected by the suspension order. Southwood J did not only
deny that any of the applicant’s rights in the Bill of Rights was affected, he went
further to hold that the problem of identifying the so-called “affected
beneficiaries” and the lack of a common feature among the 92 000 beneficiaries
in terms of facts and legal considerations rendered a class or group action
impracticable. The judge was therefore not persuaded that the applicant had
locus standi to act on behalf of the other “affected beneficiaries”.60
In allowing the class action to proceed in Ngxuza, Froneman J took into
consideration the fact that a large proportion of the people living in the Eastern
Cape province:
•
•
•
•

were poor;
that many lived in rural areas far from access to lawyers;
that roads were often in poor condition and public transport not always easily
available; and
that, if and when people reached a lawyer they were likely to be told that the
legal aid system provided by the state was in dire straits and that they might not
find the necessary financial assistance to enable them to take an unhelpful and
unresponsive public administration to court.61

Bearing these factors in mind, Froneman J ordered that the applicants who
sought to represent a class of persons whose disability grants were terminated by
________________________

58
59
60
61

620H–621A.
Per Didcott J in Mohlomi v Minister of Defence 1997 1 SA 124 (CC) para 14.
Maluleke v MEC, Health and Welfare, Northern Province 374E.
Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (E) 621.
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the provincial government, disseminate through various print and radio media in
the province (with the assistance of the provincial government) information
about the class action by posting notices at pension pay points. This would
enable those who did not wish to be represented to opt out of the litigation. The
court carefully dismantled the numerous obstacles sought to be placed on the
way of the class action,62 such as:
•

•
•
•
•

the traditional “floodgates” argument often flaunted against generous grant of
standing to the effect that the court would be engulfed by interfering busybodies
rushing to court for spurious reasons;63
the “classification” difficulty in that the interests of the applicants and those of
the rest of the beneficiaries may be varied and vague;64
the “different circumstances”65 objection, such as the respondents consider that
each applicant should be treated differently;
the res judicata difficulty whence some members of the group may not wish to
be associated with the action;66 and
the “practical impossibility”67 of dealing with thousands of people which would
adversely affect the public administration if its scarce resources were to be used
to defend these cases.

In view of the sufficiency of the evidence that those on whose behalf the
applicants sought to act were identifiable from the records of the respondent
provincial Department of Welfare, the court held that the first, second and fourth
applicants had standing to sue under s 38(b) as well as subsection (c) as the
group or class for which they wished to act was clear and identifiable while, the
applicants themselves, were members of that class.68
3 4 The judgment of the Supreme Court of Appeal
The applicants instituted this action with the assistance of the Legal Resources
Centre on behalf of the numerous Eastern Cape disability pensioners who were
victims of the unlawful termination of their disability grants under the Social
Assistance Act of 1992 by the government. Given that fact and the other
circumstances adverted to in its judgment, the Supreme Court of Appeal rejected
the provincial government’s appeal against the order of Froneman J authorising the
applicants to proceed with the class action. It saw this attitude as smacking of an
organ of government invoking the legal process “to impede the rightful claims of
its citizens”.69 The court similarly addressed the “poor condition to seek legal
redress” prevalent in the country and especially in the Eastern Cape, where “law
is a scarce resource” and justice “even harder to come by”.70 Poverty and social
conditions apart, the alternative to class action, such as joinder of parties is
________________________

62 See also, per Megarry J (as he then was) in John v Rees and Others 1969 2 All ER 274.
63 Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (E) 624A/B–E. Cf.
per Pickering J in Wildlife Society of Southern Africa v Minister of Environmental Affairs
and Tourism of the Republic of South Africa 1996 3 SA 1095 (Tk) 1106E–G.
64 Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (E) 624E/F–G.
65 624G–I.
66 624I–J.
67 625A–B/C.
68 625.
69 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v
Ngxuza (SCA) para 24.
70 Para 1.
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riddled with technicalities, including the formalities inherent in its procedure
whereby a person must become formally associated with the action in order to
take advantage of its outcome71 – a process which complicated the attainment of
justice in pre-1994 South Africa. In a class action on the other hand, a member of
the class or group takes advantage of the action and is bound by the outcome of
the litigation without being formally associated with it.72 Surely, these might
have been some of the justifications for the introduction of group or class actions
by both the interim and the final Constitutions of South Africa73 and which must
have impelled the broadening of the category of persons who could sue for
breach of rights in the Bill of Rights.
Speaking for the Supreme Court of Appeal, and bearing in mind the
circumstances of this case where “unlawful conduct by a party against a
disparate body of claimants lacking access to individualised legal services, with
small claims unsuitable for if not incapable of enforcement in isolation”,74
Cameron JA held that the applicants’ assertion of authority to institute class
action proceedings “was unassailable”. In effect:
“The situation seemed pattern-made for class proceedings. The class the applicants
represent is drawn from the very poorest within our society – those in need of
statutory social assistance. They also have the least chance of vindicating their
rights through the legal process. Their individual claims are small: the value of the
social assistance they receive – a few hundreds of rands every month – would
secure them hardly a single hour’s consultation at current rates with most urban
lawyers. They are scattered throughout the Eastern Cape Province, many of them in
small towns and remote rural areas. What they have in common is that they are
victims of official excess, bureaucratic misdirection and unlawful administrative
methods. It is the needs of such persons, who are most lacking in protective and
assertive armour that the Constitutional Court has repeatedly emphasised must
animate our understanding of the Constitution’s provisions.75 And it is against the
background of their constitutional entitlements that we must interpret the class
action provision in the Bill of Rights.”76
________________________

71 Kalven Jr and Rosenfield “The contemporary functions of class suit” 1941 University of
Chicago LR 684687–688, Rosenfield states that: “The cardinal difficulty with joinder . . . is
that it presupposes the prospective plaintiffs’ advancing en masse on the courts. In most
situations such spontaneity cannot arise either because the various parties who have the
common interest are isolated, scattered and utter strangers to each other. Thus while the
necessity for group action through joinder clearly exists, the conditions for it do not. It may
not be enough for society simply to set up courts and wait for litigants to bring their
complaints – they may never come. What is needed, then, is something over and above the
possibility of joinder. There must be some affirmative technique for bringing everyone into
the case and for making recovery available to all. It is not so much a matter of permitting
joinder as of ensuring it.”
72 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v
Ngxuza (SCA) para 4.
73 Para 6.
74 Para 14.
75 Citing Bernstein v Bester NNO 1996 2 SA 751 (CC) para 149 per O’ Regan J; Mohlomi v
Minister of Defence 1997 1 SA 124 (CC) para 14 per Didcott J; Soobramoney v Minister of
Health, KwaZulu-Natal 1998 1 SA 765 (CC) para 8 per Chaskalson P; Government of the
RSA v Grootboom 2001 1 SA 46 (CC) para 25 per Yacoob J.
76 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v
Ngxuza (SCA) paras 11 and 12.
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The Supreme Court of Appeal expressly overruled the judgments in Lifestyle
Amusement Centre (Pty) Ltd v The Minister of Justice77 and Maluleke v MEC,
Health and Welfare, Northern Province insofar as they tended to question the
availability of the class action in South African law, or suggest different criteria
for constituting and defining a class for the purposes of class action, or are
inconsistent with the Supreme Court of Appeal opinion in Ngxuza.78 Attention
must, however, be drawn to the subsequent judgment of Daniels J in Lebowa
Mineral Trust Beneficiaries Forum v President of the Republic of South Africa,79
where he distinguished Ngxuza on the ground that it involved “a very specific
class of persons”, persons whose rights to disability benefits were easily
ascertainable from the existing records in the Department of Welfare of the
provincial government. Daniels J held that whereas the Lebowa Mineral Trust is
a body corporate administered for the material benefit and moral welfare of the
areas previously known as Lebowa and its inhabitants and whose membership
included “traditional leaders, royal houses and their communities collectively
and individually in the Northern Province”, it did not have the necessary locus
standi to bring an action seeking an order striking down the Abolition of Lebowa
Mineral Trust Act 67 of 2000 as an unconstitutional infringement of ss 25(1)
and (2) of the 1996 Constitution. The trial judge reasoned:
“It is true that the class here referred to is so numerous that joinder of all its
members are impracticable. It cannot be suggested that there are questions of law
and fact common to all the people of Lebowa, neither can it be said that the claims
of the applicant, representing the class are typical of the rest. Some of the
inhabitants, Royal and traditional leaders may have claims for compensation,
whereas others may want to promote their rights, consisting of no more than a spes,
in the form of some or other obscure benefit. Others would probably not be
interested in the pursuit of public-spirited values. No information has been
furnished as to the membership of the Forum from which it might be determined
what those common interests are. In my view it cannot be suggested that all the
inhabitants of the Northern Province, or for that matter the former Lebowa,
comprises a clearly identifiable class of persons falling within the ambit of either
section 38(c) or (e). To this extent I am satisfied that the applicant has failed to
make out a case in support of its assertion that it has locus standi.”80

3 5 The need for a regulatory regime on class actions
Although the class action was upheld as the appropriate mode of procedure in the
circumstances in Ngxuza, the judgment left unanswered a number of questions
surrounding the applicable principles to guide class action, such as were
identified in Independent Electoral Commission v Langeberg Municipality.81 The
court did not decide the issue whether the municipality had locus standi to apply
to the high court for an order that the Commission provide a mobile voting
station in Stilbaai town, in addition to the voting station at Melkhoutfontein,
because the matter was not sufficiently argued before the court. Yacoob J,
however, spoke of the constitutional extension of standing going far beyond the
________________________

77 1995 1 BCLR 104 (C).
78 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v
Ngxuza (SCA) para 19.
79 2002 1 BCLR 23 (T).
80 27F–H.
81 2001 9 BCLR 883 (CC).
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common law rules and noted, regrettably, that beyond this “broad proposition
there is no clarity at present as to what outer reaches of these subsections are”.82
With particular reference to section 38(c), the judge identified the following
questions as not by any means easy to answer:83
(a) Whether a person bringing a constitutional challenge as a member of, or in the
interests of, a group or class of persons requires a mandate from members of
the group or class?
(b) What constitutes a class or group – what should the nature of common thread
or factor be?
(c) What entitles someone who is not a member of the group or class to act on
behalf of those who are? For instance,
(i) must such person demonstrate some connection with a member or some
interest in the outcome of the litigation?
(ii) what should the nature of such “connection” or “interest” be?
(iii) in what way, if at all, must the interest differ from that envisaged in
s 38(a)?
(d) Whether a local government, even if it has the capacity to act on its own
behalf in regard to a particular Bill of Rights issue, has the power (in the sense
of vires) to do so in the interests of others?

It is true that class action in the South African situation has constitutional
authority.84 It is a fundamental right, unlike in the other common law systems
described above, where it is either of statutory origin or as part of the court’s
regulatory rules of practice and procedure. However, like most constitutional
rights, legislative or regulatory rules will be needed in order to fortify the
operation of class action in South Africa. Accordingly, a strong case for
legislative intervention with a view to laying down the criteria for the granting of
a class or group action has been abundantly made. In the alternative, the guiding
principles in respect of class or group action should be provided for through the
instrumentality of an amendment to the court rules.
It will be recalled that Froneman J suggested in Ngxuza, that procedural
requirements be formulated to deal with the following issues:
•
•
•

that leave must be sought from the high court to embark on a representative
basis prior to actually embarking on that road;
the determination of a common interest sufficient to justify a class action takes
place prior to the institution of the proceedings; and
that it be a requirement that the representing party give sufficient notice to all
the parties so that they may associate or disassociate themselves from the proposed litigation.85

In the absence of any statutory regulatory procedure for initiating class action, a
subsequent court in the Western Cape has held that the procedure suggested by
Froneman J had to be followed. In FirstRand Bank Ltd v Chaucer Publications
(Pty) Ltd,86 Traverso DPJ held that insofar as there is indication that the members
of the class were given the opportunity to “opt in” or “opt out” of the class
________________________

82
83
84
85
86

Para 15.
Ibid.
See s 38(c), 1996 Constitution.
Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape (E) para 26.
2008 2 SA 592 (C).
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proceedings as suggested in Ngxuza by Cameron JA,87 the Froneman procedure
should be followed.88 This was a case in which the bank alleged that certain
publications in a magazine were defamatory of itself and some of its clients. The
application before the court was to interdict the publishers from further
publications pending the determination of a permanent interdict to be instituted.
The bank contended that it brought the application in its own interest as well as
the interests of the class of persons, being the applicant’s clients and their trusts
that were identified in their lists in the notice of motion. It further argued that it
and its clients had a real and substantial interest in the relief sought hence the
necessary locus standi at common law and under s 38 of the Constitution to
enforce their constitutional right to privacy. It was held that insofar as it might be
argued that the mere publication of the names of the clients might impinge on the
bank’s right to privacy or its confidential relationship with its clients, the mere
publication of the fact that a person was a client of the applicant could not
impinge on the applicant’s privacy.89 Since the publication of the fact that a
person was a client of a specific bank could never infringe the right to privacy of
either the bank or the client, as envisaged in s 14 of the Constitution, the deputy
judge president held that there was no basis upon which the bank could invoke
ss 38(a) and (c) of the Constitution as conferring locus standi on the bank to
institute a class action so as to prevent its clients from being defamed.90
4

CAN THE RIGHT TO SOCIAL GRANTS PRESCRIBE IN SPITE OF
ADMINISTRATIVE DELAYS?
In Ntame v MEC for Social Development, Eastern Cape the state did not oppose
the claims on the ground that the debt in question had prescribed or that there
was unreasonable delay in bringing the proceedings. Nonetheless, Plasket J
proceeded to enquire into whether the claims had prescribed in terms of the
Prescription Act;91 and whether the delay was unreasonable. The court held that
at common law, and before the coming into effect of ss 7(1) and 9(1) of the
Promotion of Administrative Justice Act (hereafter “the PAJA”),92 a court could
of its own accord raise the issue of the applicant’s delay in instituting
proceedings for review and whether the delay was so unreasonable that the court
should withhold the grant of a remedy. In light of s 17(1) of the Prescription Act,
it cannot be held that the underlying debts have prescribed.93
In any event, the plaintiffs in all three claims in Ntame had applied for
condonation. There was no doubt that the delays in launching the claims from
the time the causes of action arose, “when viewed objectively” were
“unreasonably long” even though “once the applicants were placed in contact
with attorneys who could advise them and represent them, the steps that were
followed were taken with reasonable haste”.94 In considering the issue of
________________________

87 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v
Ngxuza (SCA) para 10.
88 FirstRand Bank Ltd v Chaucer Publications (Pty) Ltd para 26.
89 Para 20.
90 Para 24.
91 Act 68 of 1969.
92 Act 3 of 2000.
93 Ntame v MEC for Social Development, Eastern Cape paras 10 and 12.
94 Para 24.

BUREAUCRATIC DELAYS IN PROCESSING SOCIAL GRANTS

63

condonation, Plasket J took into consideration the following underpinning
constitutional values:
•

•

•

Section 34 of the Constitution enshrines a fundamental right of access to court
and s 39(2) enjoins a court either interpreting legislation or developing the
common law or customary law to “promote the spirit, purport and objects of the
Bill of Rights” of which s 34 is part.
Section 1(c) of the Constitution entrenches the rule of law – and its principles of
legality – as a founding value of the constitutional order. Accordingly, courts
should be particularly careful to allow as few invalid exercises of public power
as possible to slip through the net.95
The applicants in these cases were seeking to enforce their fundamental rights
of access to social assistance in accordance with s 27(1)(c) of the Constitution
read with the right to just administrative action in s 33.96

In addition to the foregoing constitutional background which must guide
adjudication in this type of matter, the court considered that the practical realities
of the status of the applicants which translates into their lack of resources and
level of literacy are all factors that must lead to a determination in favour of
condonation.97 Bearing in mind therefore that the applicants were
unsophisticated people with little or no formal education and attendant poverty,
it is clear that their access to court was severely hampered. Consequently, a more
lenient approach to the time they took to find attorneys to advise them was
warranted.98
The approach of Plasket J accords with the prevailing trend discernible in
South African adjudication in the determination of the right of access to court
since the coming of the democratic dispensation. In other words, the courts have
taken into consideration the role illiteracy and poverty play in matters of
awareness of one’s rights and the availability of the resources to enforce those
rights as they affect the delay in pursuing claims of rights. In this regard, the
dicta of Didcott J in Mohlomi v Minister of Defence99 and Somyalo AJ in Moise
v Greater Germiston TLC100 are particularly instructive. In both cases, the
Constitutional Court deliberated on the constitutionality of the time periods
within which a litigant could access the court in ventilation of a right against
certain defendants/public authorities. In striking down the statutory provisions
challenged in those cases, the court took into account the social and economic
background of the applicants. For instance, Didcott J spoke of:
________________________

95 Citing in support Fose v Minister of Safety and Security 1997 3 SA 786 (CC) para 69 per
Ackermann J; Permanent Secretary, Department of Welfare, Eastern Cape v Ngxuza
(SCA) para 1 per Cameron J.
96 Ntame v MEC for Social Development, Eastern Cape para 25.
97 Ntame v MEC for Social Development, Eastern Cape para 26.
98 Ibid. See also, Njajula v Member of the Executive Council, Department of Welfare,
Eastern Cape; April v Member of the Executive Council, Department of Welfare, Eastern
Cape (SECLD 1710/03 and 1599/03) (undated) para 15 where Kroon J showed
preparedness to take into account in considering an application for condonation “the
applicants’ unsophistication and lack of education (and their implied unawareness of the
provisions of s 7(1)(b) [of the PAJA] and the absence of any prejudice to the respondent,
the interests of justice required the grant thereof.”
99 1997 1 SA 124 (CC), 1996 12 BCLR 1559 (CC) para 14.
100 2001 4 SA 491 (CC) para 13.
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“. . . the prevailing state of affairs in South Africa, a land where poverty and
illiteracy abound and differences of culture and language are pronounced, where
such conditions isolate the people whom they handicap from the mainstream of
law, where most persons who have been injured are either unaware of or poorly
informed about their legal rights and what they should do in order to enforce those,
and where access to the professional advice and assistance that they need so sorely
is often difficult for financial or geographical reasons”.101

4 1 Njongi at the high court
The question in Njongi v Member of the Executive Council, Department of
Welfare, Eastern Cape102 was whether a claim (debt) arising out of the unlawful
cancellation of social welfare and disability grants by the Eastern Cape
provincial administration had prescribed. The applicant in this case was 100%
disabled. She had her disability grant unlawfully cancelled in November 1997.
She re-applied for the grant in January 1999 upon the advice of provincial
officials. The grant payments resumed in July 2000 and she was paid R1 100 in
back pay. She was paid a further sum of R9 400 in March 2005, long after this
litigation had commenced. The specific question raised in her application for
leave to appeal was whether prescription runs in favour of a provincial
government against a person entitled to claim arrear disability grant payments
during the period when an unlawful administrative decision that the grant should
not be paid remained in existence and not disavowed by the state. The provincial
government contended that prescription could run against a person with
disability entitled to payment of arrears in these circumstances.
The Eastern Cape High Court103 held that prescription did not run against a
claim for arrears disability grant payments during a period when there existed an
unlawful administrative decision terminating the grant, and that that decision had
neither been set aside on review nor disavowed by the state. The court found in
favour of the applicant on the merits. It declared the administrative action
terminating the grant as unconstitutional and invalid.104 Accordingly, it set aside
the decision and ordered the department to reinstate the applicant’s grant
retrospective to November 1997 so that the arrears were to be paid with interest.
On appeal by the provincial government, a full bench of the court reversed the
judgment of the trial judge and came to a contrary conclusion. It held that the
arrears owing constituted a debt within the meaning of s 12(1) of the Prescription
Act and so it started to run as soon as the debt was due.105
4 2 The decision of the Constitutional Court in Njongi
Having been refused leave to appeal to the Supreme Court of Appeal, the
applicant approached the Constitutional Court for leave to appeal to enforce her
right of access to a socio-economic right as entrenched in the Constitution. The
________________________

101 1997 1 SA 124 (CC), 1996 1 BCLR 1559 (CC) para 14.
102 2008 4 SA 237 (CC).
103 Njongi v Member of the Executive Council, Social Development, Eastern Cape (SECLD
1281/04) (02-06-2005).
104 Njongi v Member of the Executive Council, Social Development, Eastern Cape (SECLD)
para 9.1.
105 Member of the Executive Council, Social Development, Eastern Cape v Njongi (EC CA
62/06) (04-12-2006).
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issues for determination, therefore, concerned: (a) the rights of grant receivers to
lawful administrative action when social grants are cancelled; and (b) whether
the State can rely on extinctive prescription of its obligation in order to avoid
paying these grants.
In a unanimous judgment delivered by Yacoob J, it was held, first, that
although it was not appropriate to decide the issue on the facts of the present
case, it was doubtful whether prescription could legitimately arise:
•
•
•

when the debt that is claimed is a social grant;
where the obligation in respect of which performance is sought is one which the
government is obliged to perform in terms of the Constitution; and
where the non-performance of the government represents conduct that is inconsistent with the Constitution.106

Secondly, assuming that the claim for social grant was a debt, it was not necessary for every administrative action to be set aside before a debt could fall due
for the purposes of the Prescription Act. It was always open to the provincial
government to admit without qualification that an administrative decision had
been wrong or had been wrongly taken and consequently to expressly disavow
that decision altogether.107 Indeed, government at every level must be encouraged to re-evaluate administrative decisions that are subject to challenge and, if
found to be wrong, to admit this without qualification and to disavow reliance on
them. There are literally thousands of administrative decisions of this kind made
every day and it would be quite untenable for each decision to be set aside by a
court before the underlying obligation could be enforced.108 It was held that
prescription began to run (if it is indeed applicable in a case of this kind) as soon
as the provincial government disavowed reliance on the administrative action
concerned. For then the debt would become immediately enforceable.109
Thirdly, full reinstatement might well have been an indication of the disavowal of the administrative decision. The applicant’s grant was never fully
reinstated. The administrative decision was therefore never disavowed so that
prescription had not yet begun to run. In the circumstances, the order of the full
court was set aside and that of the high court restored in substance though not in
form.110 Finally, in assessing costs, Yacoob J held that:
“A decision by the State whether or not to invoke prescription in a particular case
must be informed by the values of our Constitution. It follows that the Provincial
Government too, must take a decision whether to plead prescription to defeat a
claim for arrear disability grant payments. This is not a decision for the State
Attorney to make. It is an important decision and must not be made lightly. It must
be made after appropriate processes have been followed and by a sufficiently
responsible person in the Provincial Government who must take into account all
the relevant circumstances. It is the duty of the State to facilitate rather than
obstruct access to social security. This will be a fundamental consideration in
making the assessment.”111
________________________

106 Njongi v Member of the Executive Council, Department of Welfare, Eastern Cape (CC)
para 42.
107 Para 56.
108 Para 56 per Yacoob J.
109 Para 56.
110 Paras 57–59.
111 Para 79.
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Yacoob J reviewed the social background to the case which included the fact that
the earlier cases112 were all brought to court outside the three-year prescription
period. Further, the court considered the following circumstances that would be
put into the balance and ought to have been evaluated in the context of the harm
the provincial government had caused Mrs Njongi as a result of its unlawful
administrative action. These include the fact that:
•
•
•

•
•

•

the applicant was poor and vulnerable;
she lived with a 100% permanent disability;
the disability grant to her was constitutionally obligatory, in other words, in
paying it, the provincial government was performing an important constitutional obligation;
the arrears had accrued as a result of an unlawful administrative decision made
by the provincial government;
the Eastern Cape High Court as well as the Supreme Court of Appeal had
already expressed considerable disquiet about the approach of the provincial
government to the reinstatement and had all but said that the provincial government was at least morally obliged to ensure reinstatement; and
Mrs Njongi was in all probability not aware of the fact that she was entitled to
arrear payments.113

Yacoob J, however, held that it was not necessary to decide in this case whether
the decision of the provincial government to invoke prescription was of such a
nature that it can or ought to be set aside. That is because the defence of
prescription has failed. In any event, it must be said that both the decision to
oppose as well as the way in which the case was conducted represent
unconscionable conduct on the part of the provincial government.114 Consequently, the court ordered that the provincial government must pay the costs of
all the proceedings. It also declared the administrative action terminating the
applicant’s social grant invalid; reinstated the grant and ordered that the
applicant be paid the arrears.115
5 RECENT LEGISLATIVE MEASURES
To what extent have the legislature and/or the executive responded to the crisis
in the Department of Welfare that has led to the near collapse of the
administration of the welfare benefits which the Constitution guarantees
everyone in the South African society? It has already been shown that no
concrete measure has been taken legislatively, either by national legislation or by
subsidiary legislation to regulate the procedure for class action litigation in South
Africa. In that regard, the processes recommended in Ngxuza remain the only but
tentative process. But there has been reform on two fronts.

________________________

112 Member of the Executive Council, Department of Welfare, Eastern Cape v Kate 2006 4
SA 478 (SCA), 2006 2 All SA 455 (SCA); Mileka Matinise v Member of the Executive
Council, Department of Welfare, Eastern Cape Province (ECHC 1603/03) (10-02-2005);
Ntame v Member of the Executive Council, Social Development, Eastern Cape.
113 Njongi v Member of the Executive Council, Department of Welfare, Eastern Cape para 80.
114 Para 85.
115 Paras 91 and 92.
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It would appear that the most effective of the new measures is the enactment
of the Institution of Legal Proceedings against Certain Organs of State Act.116
This Act abolished the fragments of legislation dealing with different departments and divisions of the government bureaucracy. It consolidated in one piece
of enactment the procedure for instituting civil suits against public bodies and
agencies in South Africa. By this new Act, before any civil proceedings to
recover any debt from a public authority is instituted, the creditor must give the
organ of state concerned, a 6-month notice in writing briefly setting out the
particulars of the claim.117 Most importantly, the Act empowers the courts to
grant condonation subject to the three conditions therein stated to an applicant
who had failed to file his or her claim within the statutory timeframe.118 This
legislative measure would have taken care of some of the access to court
problems as presented by the prescription law.
The second reform was the repeal of the Social Assistance Act 1992 and its
replacement with the Social Assistance Act of 2004,119 and the enactment of the
South African Social Security Agency Act.120 In the spirit of the new social
assistance legislative scheme, the administration of the social grants and
the responsibility for paying them was delegated to the newly established
South African Social Security Agency (hereafter “SASSA”), effective from
01-04-2006. In accordance with s 14 of the SASSA Act, any legal proceedings
against the Agency – an organ of state – must be instituted in accordance with
the Institution of Legal Proceedings against Certain Organs of State Act.
5 1 Persistence of the administrative problems
In spite of these new measures, the problems of claiming social grants have by
no means abated. The recent judgment of Wallis AJ of the Durban and Coast
Local Division in Cele v SA Social Security Agency121 shows that neither the
congestion of the court rolls by claims for payment of social grants nor the
dilatory consideration of applications for such grants has subsided. In other
words, the incompetence, inefficiency and delay in processing the grants are still
with us. To compound the problem, lawyers who specialise in this type of cases
________________________

116 Act 40 of 2002.
117 Section 3(2)(a), Institution of Legal Proceedings against Certain Organs of State Act 40 of
2002. Wallis AJ did not find this provision applicable to the applications before him in
Cele v SA Social Security Agency 2009 5 SA 105 (D) para 45.
118 Section 3(4)(a), Institution of Legal Proceedings against Certain Organs of State Act 40 of
2002. See, eg., Madinda v Minister of Safety and Security 2008 ZASCA 34, 2008 2 All
SA 143 (SCA), 2008 4 SA 317 (SCA); Minister of Safety and Security v De Witt 2008
ZASCA 103, 2009 1 SA 457 (SCA); Minister of Agriculture and Land Affairs v CJ Rance
(Pty) Ltd 2010 4 SA 109 (SCA). On whether the lateness in approaching the
Constitutional Court for confirmation of a constitutional judgment handed down by the
High Court or whether lateness in applying for leave to appeal should be condoned, see
eg., Bertie Van Zyl (Pty) Ltd and v Minister of Safety and Security 2010 2 SA 168 (CC);
Van Wyk v Unitas Hospital 2008 2 SA 472 (CC) para 20; S v Mercer 2004 2 SA 598 (CC)
para 4; Head of Department, Department of Education, Limpopo Province v Settlers
Agricultural High School 2003 11 BCLR 1212 (CC) para 11; Brummer v Gorfil Brothers
Investments (Pty) Ltd 2000 2 SA 837 (CC) para 3.
119 Act 13 of 2004.
120 Act 9 of 2004.
121 2009 5 SA 105 (D).
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had been busy filing cases unconcerned about the contents of the applications
and with the main purpose not being to obtain judicial relief but to secure the
presence of the state attorney and through his office, settlement of the claim
together with consent to pay the costs of the proceedings.122
In Cele, the court heard a total of twenty three matters. The complaints against
the Agency were not different from what they were against the provincial
departments. For instance, the three main complaints raised in these claims were
that:
•
•

•

the applicant had applied for one or other form of social assistance grant, but
had received no response;
an application for a disability grant had been refused and the applicant had
exercised his or her right to appeal against such refusal, but no arrangements
had been made for the hearing of the appeal; and
the applicant had been in receipt of a social assistance grant in the past but
payment had been stopped for reasons of which the applicant was unaware.123

In each case, the claim was for compliance, alternatively, payment of the grant in
question plus arrears and costs.124 Wallis AJ held, inter alia, that it was the
obligation of the Agency in the progressive realisation of the constitutional right
of access to social security embedded in s 27(1)(c), as read with s 27(2) of the
Constitution, and the right to just administrative action in s 33, to strive to
overcome the present administrative difficulties that beset it. It was the court’s
role to facilitate the achievement of that aim.125 It was held further that where the
court clearly could intervene was in ensuring that in the conduct of this type of
litigation, certain basic rules were followed. These are that litigation should be a
last resort after other appropriate measures had been taken to resolve the matter;
that costs should not be needlessly incurred; and when costs did have to be
incurred, they should be within reasonable bounds.126
Admittedly, the court is helpless in the face of administrative ineptitude but it
could properly intervene in so far as issues concerning court procedure are
________________________

122 Cele v SA Social Security Agency para 18 per Wallis AJ. That social grant claims have
become a fertile ground for litigation is further borne out by the case of Van Wyk v SA
Social Security Agency [2009] ZANWHC 47 (05-03-2009).
123 In Ngomana v SA Social Security Agency [2010] ZAWCHC 172 (13-09-2009) para 16
where Binns-Ward J heard 21 applications represented by one firm of attorneys, the issues
were: (a) the nature of communication by the Agency to applicants for social assistance in
particular whether the duty to inform such applicants of the outcome of their applications
is fulfilled only if the Agency is able to prove that the applicant actually received the
relevant notification, whether under s 14(3)(b) of the Social Assistance Act 2004 or
Regulation 13 of the August 2008 Regulations; (b) whether applications of the nature
currently before the court are subject to the provisions of the PAJA and therefore subject
to the time limits prescribed in terms of s 7(1) of the PAJA for the institution of review
proceedings; (c) the applicability of the Institution of Legal Proceedings against Certain
Organs of State Act 2002 to the claims of constitutional damages; and (d) whether written
notice informing applicants who have applied unsuccessfully for disability grants that
their application has been unsuccessful because it was not supported by the required
medical report sufficient in the way of reasons for the decision to comply with the
requirements of s 14(3)(b)(ii) of the Act read with the applicable Regulations.
124 Cele v SA Social Security Agency para 13.
125 Para 26.
126 Para 27.
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concerned. That is what the court did in this case when it went into great lengths
to include in its judgment practice directives stating the requirement as to how an
applicant should proceed in seeking relief relating to or arising from an
application for a social assistance grant in terms of the Act.127
There is another problem. None of the applications before the court made
mention of the PAJA or of any of its provisions relevant to the case or upon
which the review applications were filed. That a judicial review application in
contemporary South Africa necessarily involves the application of the provisions
of the PAJA should not be anything to bewilder an attorney. It smacks of
counsel’s lack of awareness of the proper cause of the action in court which, on
the face of it, is administrative in terms of the power exercised, the subject matter
and the fact that it involved the implementation of the legislation of parliament.
Here, we are not talking about government policy per se.128 It is difficult to find
any justification for such an oversight by counsel in the presentation of this case.
The recent case of MEC for Social Development v Mdodisa129 was, according
to Navsa JA, another “tale of maladministration and wasteful litigation” and “a
remarkable story of administrative mayhem”.130 The applicant was a 50-year old
asthma patient whose temporary disability grant lapsed in October 2002. Her
subsequent application was met with deafening official silence. Subsequently,
she received monthly payments from December 2005 until April 2007 when it
was abruptly stopped. She was not informed of any reason for that decision.131
She lodged an application for a declaration that the Department of Social
Development had acted unlawfully. She argued that the failure to provide her
with an opportunity of being heard was in breach of her right to fair
administrative procedure in terms of s 3(2) of the PAJA. She sought an order that
she be paid the arrears from the time payment ceased and the continuation of her
monthly grant. Miller J in the high court held that the applicant was entitled to
believe that the grant made to her for 29 months was permanent in the absence of
any proof by the respondent that she was informed of the temporary status of the
grant.132
________________________

127 Paras 34–36.
128 For what constitutes administrative action in modern South African administrative law,
see, eg., President of the Republic of South Africa v SARFU 2000 1 SA 1 (CC) para 141;
Ntshangase v MEC, Finance, KwaZulu-Natal and Another 2010 2 All SA 150 (SCA) para
10. See also, Hoexter Administrative Law in South Africa (2007) 167.
129 [2010] ZASCA 115, 2010 (6) SCA 415, 2011 2 All SA 150 (SCA).
130 Paras 1 and 14 respectively.
131 In addition to the wrangling over the meaning of “inform” within the context of the Act
(Mokaimang Senalte v SA Social Security Agency [2009] ZANWHC 11 (30-04-2009)),
the question of giving reasons for the decision or failure to decide the entitlement to social
grants (Koen v SA Social Security Agency (832/2008) (20-11-2008); Ngamole v SA Social
Security Agency (1033/2008) (18-09-2008); Motsage v SA Social Security Agency
(1026/2008) (28-04-2008); Manyetsa v SA Social Security Agency [2009] ZANWHC 13
(14-05-2009)), there is also the issue of failure to inform the applicant of the reason for
the termination of his/her temporary grant and failure to afford the applicant the
opportunity of a hearing and, further, whether the grant was temporary or permanent –
Nyanisa v MEC, Social Department, Eastern Cape (ECM 1031/2007) (11-06-2010); Joni
v MEC, Social Department, Eastern Cape (ECM 451/2007) (19-11-2009) Lunyawo v SA
Social Security Agency [2011] ZAECMHC 4 (07-04-2011).
132 Mdodisa v MEC, Social Department, Eastern Cape (ECM 1033/2007) (11-06-2009).
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The problem in this case was not only the “generally chaotic manner in which
disability grant in question was administered”,133 but also counsel for the
respondents conceded that the court below correctly declared the decision to
terminate the grant invalid, yet the department nonetheless continued to press on
with the appeal. The Supreme Court of Appeal affirmed the trial court’s
declaration of the unlawfulness of the termination of the grants; the orders to
reinstate the grant and to pay the applicant all arrears owing under the grant, as
well as paying “the applicant all unpaid moneys owed to her as a result of the
unlawfulness termination of the payments of her disability grant, together with
interest thereon at the legal rate”.134 The Supreme Court of Appeal held that it
was difficult to see how these orders would militate against a future termination
of the disability grant by the department in the face of a legally sustainable
reason. There was equally no ground for the department’s contention that the
order could be construed as a permanent prohibition of any termination of a
disability grant.135 In conclusion, Navsa JA observed:
“The department for which the MEC is responsible has behaved peculiarly, both in
relation to the manner in which the disability grant was dealt with and in the
litigation that followed. The present appeal was as unnecessary and unmeritorious
as the preceding litigation. Both, it must be added, at huge cost to the South
African taxpayer, with no prospect, as the MEC’s counsel conceded, of ever
recovering any of those costs from a lay litigant who was asserting her right to fair
administrative action.”136

6 CONCLUSION
What emerges from the state of affairs that has afflicted the erstwhile
administration of social security grants in the province, as has infested the
SASSA, is the apparent lack of appreciation by the administrators of the
enormity of the breaches of the constitutional provisions involved. Without
necessarily attempting to exhaust the list, there are at least, six palpable
infringements to consider.
First, clearly implicated are the founding provisions of human dignity, the
advancement of equality and human rights in s 1, read with the s 10 protection
of human dignity.
Secondly, the mandatory undertaking in s 7(2) whereby the state must respect,
protect, promote, and fulfil the rights in the Bill of Rights have not been
observed in these cases.
Thirdly, the compulsory requirements of s 8(1) that the Bill of Rights binds,
among others, the executive and all organs of state, have not been heeded in the
administration of social grants at both the provincial and national levels.
Fourthly, the rights of the applicants under s 27(1) of access to “social
security, including, if they are unable to support themselves and their
dependants, appropriate social assistance” have been violated with impunity.

________________________

133
134
135
136

MEC for Social Development v Mdodisa para 20.
Para 21.
Para 22.
Para 23.
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Fifthly, the right of everyone to administrative action that is lawful, reasonable
and procedurally fair guaranteed in s 33 as amplified by the PAJA have grandly
been infringed in all the instances encountered in this paper.
Lastly, both the provincial and national administration have failed to honour
the basic values and principles governing public administration identified in
s 195 of the 1996 Constitution as it relates to the implementation of the Social
Assistance legislation. Just to mention a few: a high standard of professional
ethics must be promoted and maintained; efficient and effective use of resources
must be promoted; peoples’ needs must be responded to; public administration
must be accountable; and transparency must be fostered by providing the public
with timely, accessible and accurate information. Surely, none of these values
has been maintained or upheld in any of the cases examined in this study.
However, it would appear that the culmination of the values in s 195 is that
“good human-resource management and career-development practices, to
maximise human potential, must be cultivated”.
From all indications, it would seem that everything hinges on the calibre of
public administrators upon whom the duty to implement the social assistance
legislation rests. The problem falls squarely on the doors of these officers who
clearly do not appear to be sufficiently and professionally equipped to discharge
their statutory duties. It is only well-trained personnel that can appreciate the
essence of the constitutional values; that can respect the rights of the members of
the society; that can observe the dictates of the rule of law and obey court orders;
that can respond timely to the needs of those same persons he/she is engaged to
serve; and above all, that can aspire to attain a high degree, or indeed, any degree
of efficiency.137
It is apparent from this study that the solution to the problems highlighted
cannot depend solely on adjudication through the courts whose pronouncements,
endeavours and entreaties have fallen on deaf ears. The efforts of the Eastern
Cape bench to instil respect for human dignity and the rule of law in the administration of social grants have brought neither sanity nor the desired efficiency in
the province. Although the courts have time and again deprecated the attitude of
the administrators in the way they have conducted public administration, that has
had no realistic effect nor deterred the rampant neglect and indifference on the
part of the administrators. The solution must, therefore, rest on the shoulders of
the public administrators themselves. However, a responsive public administration can only come into being with a properly oriented public service
regime. An efficient public administration that can meet the dictates of s 195 of
the Constitution must be that which is properly trained in terms of its personnel
and, consequently, professional in its outlook and performance. Training, more
training, and continuous training appears to be the answer.

________________________

137 Cf. the judgment of Chaskalson P in the Constitutional Court in President of the Republic
of South Africa v SARFU paras 132–134.
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1 INTRODUCTION
The constitutional entrenchment of fundamental rights does not ensure fulfilment
or respect for rights. The state has the obligation to respect, protect, promote and
fulfil the rights in the Bill of Rights.1 This is a significant task. The executive and
the legislature must see to it that the constitutionally-mandated legislative
frameworks to ensure realisation of the rights are in place, and the executive
branch must oversee the effective implementation of these frameworks. In
respect of the latter role, the public administration fulfils an important function.
It has the explicit constitutional obligation to deliver ethical and professional
service, to use resources effectively, efficiently and economically, and to respond
to the needs of people in exercising its functions. Furthermore, service delivery
has to take place in a transparent and accountable fashion.2
If either the executive or the administration fails in this task, or if law falls
short of the constitutional standard, the judiciary is obliged to intervene and to
3
grant appropriate relief to those whose rights have been infringed. In this regard
the track record of the Eastern Cape bench over the past 16 years has been
inspiring. The decisive pro-human rights and pro-poor approach of the court in
response to the systemic failure of the provincial Department of Welfare is
commendable.4 In providing appropriate relief to victims of human rights
________________________

BA (Hons) LLB (Potchefstroom) PGDHE PhD (Rhodes).
** A previous version of this comment was read as a paper at “The Eastern Cape Bench and
Social Justice” conference held in Grahamstown (01-09-2010 – 03-09-2010). I was greatly
assisted by the comments of the reviewers of this journal.
1 The Constitution of the Republic of South Africa, 1996 (hereafter “the Constitution”)
s 7(2).
2 See, s 195(1) of the Constitution.
3 Section 38 of the Constitution. For a discussion of “appropriate relief”, see, Plasket
“Protecting the public purse” 2000 SALJ 151; Okpaluba “Of ‘forging new tools’ and
‘shaping innovative remedies’: unconstitutionality of legislative omissions in the new
South Africa” 2001 Stell LR 462; Okpaluba “Extraordinary remedies for breach of
fundamental rights: recent developments” 2002 SAPL 98; Plasket “Enforcing judgments
against the state” 2003 Speculum Juris 1. See also, Bishop “Remedies” in Woolman, Roux
and Bishop (eds) Constitutional Law of South Africa Volume 1 2 ed (2008) chapter 9.
4 See, Mandlana “Effective remedies and obedience to court orders central to the rule of law:
an examination of the judicial approach” 2008 Speculum Juris 14; Swart “Social Security”
in Woolman, Roux and Bishop (eds) Constitutional Law of South Africa Volume 4 2 ed
(2006) 56D10 – 56D11.

72

THE BUCK STOPS HERE

73

infringements, the Eastern Cape High Court has made use of a range of
mechanisms in the past 16 years. So, for example, the court has fashioned new
remedies in response to systemic governmental failure to respect the right to
social assistance.5 The court also put an end to the unnecessary and costly social
assistance litigation which clogged the court roles in the Eastern Cape for some
years with a practice directive, issued and implemented in 2008 under the
direction of Judge President Somyalo.6
In recent years, the judges of the Eastern Cape have had cause to consider
personally adverse costs orders as another mechanism that can provide
appropriate relief in litigation against organs of state. Typically, when the
executive or government administration engages in litigation, the costs of the
litigation are borne by the taxpayer. If a member of the executive or a public
official thus engages in litigation unnecessarily or conducts litigation in a manner
contrary to the public function of the organ of state, the costs so incurred fall to
the taxpayer. Placing this burden on the taxpayer seems to be unfair. Or, is it
fair? More particularly, is it constitutionally acceptable to order public officials
to bear the costs of litigation conducted in the name of the state from their own
pockets?
In an attempt to answer this question, I consider the principles underlying the
law of costs and specifically the principles underpinning costs orders de bonis
propriis and their application in constitutional litigation. Thereafter, I outline and
analyse the relevant unfolding Eastern Cape jurisprudence in light of the relevant
principles.
2 THE PRINCIPLES UNDERPINNING THE LAW OF COSTS
In most matters before a court, the court will direct one of the parties to the
litigation to pay the costs of the other party on party-and-party scale or on
attorney-and-client scale.7 Two basic principles inform awards of costs.8 The
first (and primary) principle is that an award of costs is in the discretion of the
presiding officer, unless legislation directs otherwise. The discretion to award
________________________

5 See, for example, Magidimisi v Premier of the Eastern Cape (2180/04, ECJ031/06) [2006]
ZAECHC 20 (25-04-2006).
6 Rule 21 of Practice Directive 1 of 2007 (which came into operation on 01-01-2008) sets
out the detailed processes to be followed in respect of social grant applications. It requires
reasonable notification of an impending application to the state attorney and the relevant
office of the Department of Social Development and reliance on original documentation in
respect of the application. Proof of the demand for performance and delivery of the
relevant documentation must be provided (rule 21(a) of Practice Directive 1 of 2007). In
addition, the rule stipulates that no such application may be set down for hearing unless
specific instructions regarding a matter have been obtained by the state attorney from the
Department and communicated to the attorney acting for the applicant (rule 21(b)). Such
communication clearly creates scope for resolution of the matter by way of settlement.
Where a settlement has been reached written proof thereof must be attached to the notice of
set down (rule 21(d)). The rule also stipulates that agreements regarding costs should
indicate, for the benefit of the taxing master, the number of similar applications agreed to
on a similar basis by a particular firm of attorneys representing applicants (rule 21(e)).
Postponements are to be arranged informally (rule 21(c)).
7 For a discussion of the distinction between costs on party-and-party scale and attorney-andclient scale, see, in general, Cilliers Law of Costs (1997) chapter 4.
8 Cilliers Law of Costs 1.02 and chapter 2.
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costs is foundational9 and has to be exercised judicially (thus not arbitrarily),
taking into account the facts of the case in order to ensure fairness.10 The second
(and also secondary) principle is that the successful party is usually allowed his
or her costs.11
In addition to these basic principles of the law of costs, there are specific rules
regulating costs awards against public officials. The 1902 decision of the
Transvaal Supreme Court in Coetzeestroom Estate and GM Co v Registrar of
Deeds12 is still good law insofar as costs awards against public officials are
concerned. In this matter the court found, that as a general rule, costs should not
be ordered against public officials who, though mistaken, were bona fide in their
actions or attitudes in the litigation concerning the performance of the official’s
public function.13 The implication of the rule in Coetzeestroom is that each party
pays his or her own legal costs, with the taxpayer footing the bill incurred by the
public official. This general rule does not oust the court’s discretion in relation to
costs14 and does not apply in claims for damages against public bodies.15 Where
a public official actively opposes proceedings, and does so not to assist the court
but for some other reason, a costs order may be made against such an official.16
Such a costs order will burden the taxpayer, unless the court orders the public
official to bear the costs de bonis propriis, that is out of his or her own pocket.
An order awarding costs de bonis propriis against someone is unusual and
such an order may only be made for good reasons.17 The most well-known use of
such orders is against legal counsel whose conduct in litigation was unreasonable
or negligent. A costs order de bonis propriis may also be made against someone
litigating in a representative capacity such as an executor or a trustee, or it may
even be made against a judicial officer.18 A presiding officer will exercise his or
her discretion to award costs de bonis propriis on the following bases:
(a) against someone litigating in a representative capacity (such as an executor
or a trustee) acting mala fide, negligently or unreasonably;
(b) against non-parties (such as attorneys) who act mala fide, unreasonably or
grossly negligently, or who, for example, employ unnecessary procedures;
and
(c) against a judicial officer who acts mala fide or who made him- or herself a
party to the proceedings and failed.19
________________________

9 Cilliers Law of Costs 1.04. Cilliers also refers to this principle as the “basic principle” or
the “basic rule”.
10 Cilliers Law of Costs 2.04. See also, Affordable Medicines Trust v Minister of Health 2006 3
SA 247 (CC) para 138.
11 Cilliers Law of Costs 1.04 calls this principle the “general rule”.
12 1902 TS 216. For a discussion of the decision, see, Cilliers Law of Costs 10.06.
13 Coetzeestroom 223.
14 Fleming v Fleming 1989 2 SA 253 (A) 260C. See also, Attorney-General, Eastern Cape v
Blom 1988 4 SA 645 (A) 670F–G, Moyakhe v Attorney-General, Transkei 1993 3 SA 197
(Tk) 203C–G, Ferreira v Die Meester 2001 3 SA 365 (O) 372F–G and National Credit
Regulator v Nedbank 2009 6 SA 295 (GNP) 311G.
15 Coetzeestroom 224.
16 Fourie v Cilliers 1978 4 SA 163 (O) 166B–D.
17 Cilliers Law of Costs 10.22.
18 Cilliers “Persoonlike aanspreeklikheid van verteenwoordigende litigante” 1981 Obiter 128
and Cilliers Law of Costs 10.22.
19 Cilliers 1981 Obiter 129–131.
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The bases for the award of costs against these different groups are similar; a
costs order de bonis propriis will be fitting where mala fides, unreasonableness
or gross negligence is evident. A material departure from the responsibility of
office would, for example, justify a costs order de bonis propriis.20
For those concerned with social justice and accountability in the public sphere,
the attraction to awards of costs de bonis propriis against errant public officials
is instant: the taxpayer is spared an unnecessary expense and lethargic
government officials are jolted into action by costs orders affecting their own
pockets.21 The question is whether such awards are constitutionally competent.
In order to assess whether such an award of costs is indeed possible and
appropriate within our constitutional framework, it is necessary to consider the
Constitutional Court’s application of the principles of the law of costs in general,
and in particular to consider its approach to punitive costs orders.
2 1 The application of the principles of the law of costs by the
Constitutional Court
The Constitutional Court has confirmed the application of the basic principles of
the law of costs in respect of constitutional matters.22 The discretionary nature of
awards of costs and the principle that the successful party is entitled to his or her
costs have accordingly been confirmed as appropriately flexible for application
in constitutional litigation.23 But the principles are only used as a point of
departure in constitutional litigation. The successful party in constitutional
litigation will, for example, not always be awarded his or her costs. The court is
mindful of the “chilling effect” of adverse costs orders on potential future
litigants, and costs are therefore awarded in instances where the circumstances of
the particular matter justify such an award.24 The court has made it clear that it is
not the identity of the parties that determines whether costs should be awarded,
but that the nature of the issues before the court and the conduct of parties in
litigation that determine whether an award of costs is to be made.25 Vexatious
and frivolous litigation or improper conduct in the pursuit of litigation may
justify an award of costs against a party in constitutional litigation.26
________________________

20 Blou v Lampert & Chipkin NNO 1973 1 SA 1 (A) 14B. See, Cilliers, Loots and Nel
Herbstein and Van Winsen’s Civil Practice of the High Courts of South Africa Volume 2 5
ed (2009) 982.
21 MEC: Welfare (KZN) v Machi [2006] SCA 83 (RSA) para 10, but see the remarks of
Wallis AJ in Cele v South African Social Security Agency (7940/07) [2009] ZAKZDHC 16
(28-05-2009) para 10 to the contrary. On the appeal of such order to one’s sense of justice,
see, Plasket 2000 SALJ 152–154 and Bonthuys “Realizing South African children’s basic
socio-economic claims against parents and the state: what courts can achieve” 2008 International Journal of Law, Policy and the Family 333 343ff.
22 Ferreira v Levin NO 1996 2 SA 621 (CC) para 3; Affordable Medicines Trust v Minister of
Health para 138 and Biowatch Trust v Registrar Genetic Resources 2009 6 SA 232 (CC)
para 7.
23 Ferreira v Levin NO para 3. Biowatch Trust v Registrar Genetic Resources paras 7–9.
24 Ferreira v Levin NO para 3; Affordable Medicines Trust v Minister of Health para 138 and
Biowatch Trust v Registrar Genetic Resources para 7. See also, Motsepe v Commissioner
for Inland Revenue 1997 2 SA 898 (CC) para 30.
25 Biowatch Trust v Registrar Genetic Resources paras 15–21.
26 Biowatch Trust v Registrar Genetic Resources paras 18, 20.
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These general principles in relation to costs awards in constitutional litigation
are to be considered in conjunction with the Constitutional Court’s particular
pronouncements on punitive costs orders.
In Swartbooi v Brink27 the Constitutional Court was asked to consider whether
a costs order de bonis propriis against members of a municipal council was
competent. This punitive costs order followed high court litigation in which
decisions of the municipal council were set aside. On appeal, Yacoob J
confirmed the common law rules in relation to such costs awards, namely that an
award of costs de bonis propriis may be appropriate against someone acting in a
representative capacity if his or her “actions are motivated by malice or amount
to improper conduct”.28 In awarding costs on this basis the court a quo relied on
the common law.29 According to Yacoob J “[m]ost of the criticisms of the
conduct of the councillors and the quality of the decisions that had been set aside
were justified”.30 However, in awarding costs against the councillors in their
personal capacities, Yacoob J found that the court a quo failed to apply the
relevant legislative provision that provided the councillors with immunity when
involved in the legitimate business of the council.31 The Constitutional Court
thus set the costs order of the high court aside and substituted it with an order
directing the council to pay the costs incurred by the councillors.32 Yacoob J also
commented on the corrective motivation of the high court in granting a cost
order de bonis propriis against the councillors:
“The High Court was also motivated by the perception that the cost order against
the appellants might serve to ensure that members of the council would consider
their decisions more carefully in the future. This reasoning evinces an intention to
teach municipal councillors a lesson. It says to them: ‘You must be punished
appropriately for your wrongdoing so that you may learn a lesson and not do it
again.’ This is an improper approach and reflects and improper purpose. It trenches
upon the separation of powers because it is judicial conduct aimed at influencing
the legislative and executive branch of government. Courts have the power to set
aside executive and legislative decisions that are inconsistent with the Constitution.
They cannot attempt, by their orders to punish municipal councillors, and in doing
so, influence what members of these bodies might or might not do. This motive of
the High Court constitutes a dangerous intrusion into the legislative and executive
domain.”33

The remarks of the Constitutional Court on costs in SA Liquor Traders
Association v Chairperson, Gauteng Liquor Board34 also have a bearing on the
discussion in relation to punitive costs orders. In confirmation proceedings
before the court, the Member of the Executive Council for Finance and
Economic Affairs of the Gauteng provincial government (hereafter “the MEC”)
________________________

27 2006 1 SA 203 (CC). The ratio of Swartbooi was followed in Umvoti Council Caucus v
Umvoti Municipality 2010 3 SA 31 (KZP).
28 Para 7. The appropriateness of the common law in respect of costs orders de bonis propriis
against legal representatives was also confirmed in President of the Republic of South
Africa v Quagliani 2009 8 BCLR 758 (CC).
29 Para 23.
30 Ibid.
31 Ibid.
32 Paras 23, 26 and 29.
33 Para 25.
34 2006 8 BCLR 901 (CC).
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was cited as the third respondent. The MEC was responsible for the initiation
and ultimate implementation of the legislative provision which was under
scrutiny for reasons of vagueness. By virtue of his office the MEC was wellplaced to contribute to the proceedings before the court. The MEC and the state
attorney, who initially represented the MEC, took a different view of the MEC’s
role in the confirmation proceedings. Despite the chief justice’s directions to the
MEC to make submissions to the court, none were forthcoming. The state
attorney later indicated that the MEC’s consent to the declaration of invalidity
meant it was unnecessary for the MEC to file submissions.35 As a result of this
conduct of the MEC in the litigation, the court ordered costs against the MEC on
attorney-and-client scale. O’Regan J on behalf of the unanimous court noted that
both the MEC and the state attorney were to blame, but that the MEC “must be
responsible for the conduct of his legal advisers”.36 She continued:
“A court will ordinarily show its displeasure at the manner in which a litigant has
conducted himself during litigation by an award of costs on the attorney and client
scale. … The MEC, as an organ of state, bears a special obligation to ensure that
the work of courts is not impeded. Moreover in this case the applicants have been
seeking relief in respect of a provision in a statute which is clearly vague on its
own terms and therefore inconsistent with the Constitution. Their attempts have
been bedevilled by the manner in which the litigation has been approached by the
MEC and, in particular, his legal representatives including his own departmental
legal advisers as well as the State Attorney. In all these circumstances, this is an
appropriate matter for costs to be awarded against the MEC on the attorney and
client scale.”37

The court found that the professional negligence on the part of the state attorney
who filed correspondence from the court without reading it justified an award of
costs de bonis propriis on attorney-and-client scale.38 This order was made
against the office of the state attorney and not against the junior attorney who
acted negligently in the absence of proper supervision.39
In Njongi v Member of the Executive Council (MEC), Department of Welfare,
Eastern Cape,40 the Constitutional Court contemplated awarding costs de bonis
propriis against the political head of the Department of Welfare of the Eastern
Cape. In this matter, Ms Njongi’s disability grant41 was, like that of thousands of
other grants’ recipients, terminated without notice.42 Ms Njongi’s grant was
terminated at the end of 1997. Upon enquiry, Ms Njongi was advised to reapply
for her grant and she did so successfully.43 Payment of the grant resumed in July
2000 and shortly thereafter a small amount was paid to her as “back-pay”. On
obtaining legal advice, Ms Njongi approached the high court in May 2004 to set
________________________

35
36
37
38
39

40
41
42
43

Paras 16–21.
Para 47.
Paras 48–49.
Para 54.
Ibid. Also see, paras 51–53. It is submitted that such an order is contradictory to the nature
of costs orders de bonis propriis which necessarily imply that the costs must be borne by
the person against whom it was made in his or her personal capacity or out of his or her
own pocket.
2008 4 SA 237 (CC).
She first received the grant in 1989.
Para 4.
Paras 4 and 5.
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aside the administrative action which resulted in the termination of her grant in
1997 and to claim the balance of the outstanding amount in arrear payments.44 In
the South Eastern Cape High Court, Jones J rejected the argument of the MEC
that the claim had prescribed and he held that administrative review of the
decision to terminate her grant was appropriate.45 A full bench of the Eastern
Cape High Court overturned this judgment and held that the claim had
prescribed.46
The Constitutional Court’s judgment on appeal systematically outlines the
sequence of judgments criticising the Eastern Cape government’s actions in
relation to the payment of social grants in setting the context for the
consideration of Ms Njongi’s case.47 The Constitutional Court ultimately
reversed the judgment of the full court. Yacoob J, on behalf of the court, was
critical of the provincial government’s attitude towards the plight of the applicant
and others in her position.48 At the conclusion of argument in the matter, the
chief justice directed the MEC to show cause why he should not be ordered to
pay the costs of the applicant on attorney-and-client scale from his own pocket,
irrespective of the outcome of the matter.49 In determining whether costs should
be awarded on this basis, Yacoob J considered the submissions of the MEC and
the legal advisers to the MEC, and he noted that earlier judgments relating to
administrative fairness in social grant applications were not heeded.50 The
relevant circumstances in relation to Ms Njongi’s case were similarly ignored in
decisions relating to the litigation.51 Yacoob J remarked “[t]he decision to oppose
as well as the way in which the case was conducted was unconscionable on the
part of the provincial government”.52 Despite his harsh criticism of the MEC and
the officials of the department, he ordered the costs of the applicant in all the
courts to be paid by the provincial government on attorney-and-client scale.
The Constitutional Court was critical of the conduct of the public officials in
relation to the litigation in Liquor Traders and in Njongi. Decisions relating to
litigation and the conduct of officials in litigation must accord with the allembracing constitutional obligations of organs of state. Punitive costs orders may
be considered and awarded where a litigant’s conduct warrants the court’s mark
of displeasure. The court’s mark of displeasure may extend its reach into the
pockets of the political heads of departments who are ultimately responsible for
the litigation and for upholding constitutional standards. If the conduct of the
MEC, for example, in relation to a particular case, indicates “a material departure
from the responsibilities of office”, a court would be justified in ordering the
________________________

44 Para 5.
45 Para 2. See, Njongi v MEC for Social Development, Eastern Cape (ECJ 048/2005) [2005]
ZAECHC 23 (02-06-2005).
46 Para 2. MEC for Welfare v Njongi (ECA62/06) [2006] ZAECHC 69 (06-12-2006).
47 Paras 8–27.
48 See, for example, para 42: “I have doubts whether prescription could legitimately arise
when the debt that is claimed is a social grant; where the obligation in respect of which
performance is sought is one which the Government is obliged to perform in terms of the
Constitution; and where the non-performance of the Government represents conduct that is
inconsistent with the Constitution.” See also, para 79.
49 Para 61.
50 Para 84.
51 Para 80.
52 Para 85.
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fashion to that which it had followed in Mhlatseni. The opposition to the claim in
Ngwane was without merit. Pickering J, referring to Plasket J’s dictum in
Mhlatseni noted that the persistent failure of Fund officials to heed the criticism
of the court to conduct litigation in accordance with the purpose and mandate of
the Fund exposed them to an award of costs de bonis propriis.72 Despite this
criticism, Pickering J did not make such an order in this matter. The judge
ordered the Fund to pay the plaintiff’s costs upon preparation of trial on attorneyand-client scale.73
But patience eventually runs out. In Bovungana v RAF,74 Froneman J
announced that the time for an award of costs de bonis propriis against Fund
officials has arrived.75 Froneman J criticised the “incompetence and
dishonesty”76 of Fund officials in conducting litigation against the plaintiff who
suffered a double leg-amputation as the result of being struck by a vehicle while
walking on a pavement.77 After initially contesting the merits of the claim, the
Fund conceded, but persisted in contesting the quantum without providing a
clear basis for its opposition. This caused “an essentially uncontested matter” to
proceed to trial and eventually to take up three days of court time.78 On the first
day of the trial the RAF sought a postponement and the affidavit in support of
this application motivated the request by stating that the Fund had instructed new
attorneys to deal with the matter after the previously instructed attorneys failed
to follow instructions.79 Froneman J denied the application for postponement and
called on the attorney for the RAF and the RAF official involved to show cause
on the following day as to why the costs for the proposed postponement (on
attorney-and-client scale) ought not to be paid by them personally.80 The
affidavit of the legal representative indicated no blameworthiness on her part.
The same could not be said of the response of the Fund officials who persisted in
their opposition of the plaintiff’s claim without conviction or merit and contrary
to the advice of their legal counsel. The Fund official’s late affidavit explaining
the reasons for the postponement clearly showed “a callous disregard for the
Fund’s primary responsibility to administer public funds under its control ‘in the
interests of road accident victims’”.81 The affidavit revealed the real reason for
the request for the postponement, namely, that the offer that was made to the
plaintiff was rejected.82 The judge noted that, in addition to the fact that the
rejection of the offer does not entitle the RAF to a postponement, the Fund was
not truthful in its dealings with the court.83 The officials who filed affidavits in
this matter contradicted each other and misled the court.84 This caused the
________________________

72
73
74
75
76
77
78
79
80
81
82
83
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Ngwane 8.
Ngwane 8–9.
Bovungana v RAF 2009 4 SA 123 (E).
Para 7.
Para 19.
Para 2.
Para 3.
Para 4.
Ibid.
Para 14.
Para 18.
Para 19.
Para 21.
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plaintiff to incur unnecessary costs.85 According to Froneman J, Bovungana’s
case was not an isolated instance of poor judgment on the part of Fund officials.
He noted that reckless disregard for the responsibilities of the RAF has become
the norm in litigation conducted by the Fund in the Eastern Cape.86 In light
thereof, he remarked:
“The time may well also arise when members of the Board [of the Fund] should be
called to account for similar costs orders if this situation does not improve. It is
also their responsibility to ensure that the Fund’s officials act properly in the
execution of their duties.”87

Froneman J ordered the RAF to pay the costs of the plaintiff on an attorney-andclient scale. The costs order de bonis propriis relating to the postponement
against the Fund officials who misled the court was confirmed, but the judge
ordered the Fund to be jointly and severally liable for those costs.88 Froneman J
directed that a copy of his judgment was to be forwarded to the Board of the
Fund with a request that it had to be circulated among the Board members. A
written report on the circulation of the judgment had to be filed.89
Before I turn to an analysis of these judgments, a brief consideration of a
comparable judgment of the KwaZulu-Natal High Court is appropriate.
Machi and others v MEC Social Welfare and Population Development,
KwaZulu-Natal,90 is one of several thousands of applications for review
involving social assistance grants, and as such the matter is not really
noteworthy. Combrink J’s judgment briefly skirts the detail of the particular
applicants’ cases. Instead, the judgment details the flood of litigation that ensued
as a result of administrative failure of the Department of Welfare and Population
Development in the province. The ultimate responsibility for the services
delivered by the Department rests with the MEC.91 Millions of rands in
taxpayers’ money were spent on legal costs directly flowing from the
Department’s consistent and persistent failure to process applications or appeals
and to ensure payment of grants.92 In light of the systemic failure, Combrink J
was of the view that the only option available to him in response to the
mismanagement and incompetence on the part of the department was to order the
MEC to pay the legal costs of the applicants out of his own pocket.93 The
operation of the order was suspended for one year during which the Department
was to make an effort to clear the backlog in applications and appeals.
Information regarding the progress made in this regard was to be placed before
the court and the court had to be satisfied that the backlog has been cleared or at
least addressed satisfactorily.94 Combrink J’s order directing the MEC to pay the
costs from his own pocket, was borne of despair at the incompetence of the
Department’s officials and it was aimed at shocking the Department into action.
________________________
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Ibid.
Ibid.
Ibid.
Para 28.
Para 29.
Machi v MEC, Social Welfare and Population Development, KZN 2005 JOL 15831 (D).
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It seems to have yielded some success.95 Affidavits outlining the steps taken
subsequent to the order were filed 10 months after the punitive costs order was
made and suspended.96 The appeal by the MEC against suspended costs order
was struck from the roll by the Supreme Court of Appeal which held that the
determination made by the court a quo was not final and thus not appealable.97 In
the course of the SCA judgment, Maya AJA noted that the special costs order
appeared to have had some effect since the Department dealt with matters “much
more expeditiously”.98
Marr, Mhlatseni, Ngwane, Bovungana and Machi share a sense of desperation.
But the different circumstances of Marr on the one hand, and Mhlatseni, Ngwane
and Bovungana on the other hand, require differentiation between the two sets of
judgments for purposes of discussion. Machi can be distinguished from the
Eastern Cape judgments and I analyse this judgment separately in the part which
follows.
4

THE APPROPRIATENESS OF PERSONALLY ADVERSE COSTS
ORDERS
The basic principles of the law of costs are applicable in litigation between the
state and individuals where the subject matter of the litigation involves the
protection of human rights.99 This means that the court has a discretion to award
costs, that costs may follow suit, but that it does not do so as a matter of course,
and that the conduct of party in the litigation determines whether costs should be
awarded against him or her. Frivolous or vexatious litigation could, for example,
result in an adverse costs order. Personally adverse costs orders are unusual and
will follow only where a litigant acts mala fide, unreasonably, or where his or
her conduct in the litigation amounts to a material departure from the
responsibilities of office.
In each of the high court judgments outlined in part 3, the judges considered
awarding costs de bonis propriis. In each instance the judges identified what they
regarded as a material departure from the responsibilities of office to justify a
costs award on that basis. While this is a consideration common to the outlined
judgments, the different contexts raise different considerations which also impact
on the decision to award costs on this basis.
In Marr it was the repeated disregard of court orders that caused the judge to
consider the most drastic of costs orders. Compliance with court orders is
essential to uphold the rule of law. The MEC’s failure to ensure compliance with
court orders of which he had personal knowledge is a material departure from his
responsibilities of office and it also indicates a lack of respect for the court and
its process. As the head of a governmental department, the MEC has to ensure
that the rights of all individuals and the rule of law are upheld. In his conduct in
relation to the litigation before the court the MEC failed to fulfil his
________________________

95 But see, Cele v South African Social Security Agency (7940/07) [2009] ZAKZDHC 16 (2805-2009) para 25.
96 MEC: Welfare (KZN) v Machi [2006] SCA 83 (RSA) para 11.
97 MEC: Welfare (KZN) v Machi paras 12–16.
98 Para 11.
99 See, part 2 above.
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constitutional obligations and this justified a consideration of an award of costs
de bonis propriis.
In Mhlatseni, Ngwane and Bovungana the judges were also concerned with the
conduct of the Fund officials in relation to the litigation before the court.
However, in each instance the judges linked their remarks about costs to the
pattern of impertinent decisions about litigation on the part of the RAF in the
province and they issued warnings about what may follow. This could be seen as
an attempt on the part of the court to teach Fund officials a lesson about the way
in which they have to perform their functions. In Swartbooi, the Constitutional
Court rejected the use of costs orders for this purpose against municipal
councillors as a breach of the separation of powers. This consideration does not
arise in relation to RAF officials. Fund officials and elected municipal
councillors are not in the same position. The former are employees in the public
administration and tasked by legislation to grant compensation to road accident
victims. Municipal councillors, on the other hand, are elected and fulfil
legislative and executive functions. While RAF officials lack the popular
mandate that municipal councillors have, both are bound by the Constitution, and
where officials or councillors fail to fulfil their constitutional mandates, the court
is duty-bound to intervene. In the absence of a popular mandate, the motive to
teach Fund officials a lesson by referring to their particular failures in relation to
the case before the court as a mark of the court’s displeasure is not objectionable.
In my view, it is possible to distinguish between showing displeasure in respect
of the conduct of an official relating to the litigation before the court and
attempting to regulate the future behaviour of officials through costs orders. The
distinction becomes evident when one compares the Eastern Cape judgments to
that in Machi.
In Machi, Combrink J’s judgment and his award of costs had little to do with
the matter before the court. The judge’s award of costs de bonis propriis was not
to show displeasure at the MEC’s conduct in the litigation before the court and
the judge intimated that the costs order was punishment for the Department’s
failure in respect of all social assistance related litigation.100 Costs orders deal
with the conduct of the parties in the litigation before the court. It is clear that
Combrink J attempted to deal with the systemic failure of the government
administration through his costs order. This goes beyond marking displeasure at
the conduct in relation to the case before the court. The judge’s order was
concerned with fundamental issues of government administration. As such the
order raises concerns about the separation of powers as it involves the court in
matters beyond its constitutional mandate.
5 CONCLUSION
Litigation costs are high and where these costs fall to the taxpayer those who
make decisions regarding litigation on behalf of the state should conduct the
litigation in accordance with their responsibilities of office in order to minimise
legal costs. Costs that are incurred unnecessarily by public officials who conduct
litigation contrary to their responsibilities of office, or who conduct litigation
vexatiously or frivolously, place an unfair burden on the taxpayer. The judges of
________________________

100 Machi 11.
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the Eastern Cape High Court have recognised this burden as unfair and as a
violation of the constitutional standards regarding public administration. In an
attempt to ensure responsible and accountable public administration, the judges
of the Eastern Cape High Court have considered personally adverse costs orders
against public officials who conduct litigation improperly. An award of costs de
bonis propriis against an official who misuses public funds through unnecessary
litigation may be appropriate, but such awards must be made within the
framework of the law. This means that a costs order de bonis propriis may be
made in relation to particular conduct and present deficiencies in litigation before
the court. Systemic administrative failure cannot be remedied from the bench.
Such failures must be addressed by the elected branches of government.
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Absence of a Legal Framework:
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1 INTRODUCTION
South Africa faces a number of pressing challenges in its attempts to improve the
quality of life of its people. The stakes are high. Violent civil unrest due to
problems with service delivery and other aggressive forms of protest due to poor
living conditions pose a serious affront to the rule of law. By contrast, effective
implementation of socio-economic rights and the successful execution of
innovative poverty alleviation strategies have tremendous potential to unify and
create harmony in South African society.
The core problem is that a great number of people living in the country are
simply unable to support themselves or their dependants adequately because they
live in abject poverty. This is partly attributable to high rates of unemployment
and the general lack of available, decent and ongoing work opportunities
(including opportunities for self-employment and opportunities in the informal
sector) which result in willing and able work-seekers being unable to earn a
regular income. The situation is compounded by the fact that the current social
security system does not provide regular social assistance for adult work-seekers
under the age of 60 who are not disabled.1 Due mainly to government concern
about the economic viability of introducing an additional grant along the lines of
a basic income grant or unemployment assistance grant, policy emphasis is
instead placed on the stimulation of the economy and the creation of job
opportunities.

________________________
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** This article is based upon a paper presented at “The Eastern Cape Bench and Social
Justice” Conference hosted by the Faculty of Law, Rhodes University (01-09-2010 – 0309-2010). The author wishes to express thanks to Mrs Dawn Prinsloo for her research
assistance and to Judge Clive Plasket, Mr Craig Bosch, Prof Patrick Vrancken and Prof
Marius Olivier for invaluable comments received on earlier drafts of this paper.
1 See, the Social Assistance Act 13 of 2004. It is of course possible for unemployed people
who have contributed to the UIF to claim against that Fund for a limited period of time.
There is also provision in law for a social relief of distress grant, but this is of temporary
duration. Work-seekers who are 60 years of age or older, or who are disabled, may qualify
for the older persons grant or disability grant respectively.
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Considering the range of socio-economic rights contained in the Constitution
of the Republic of South Africa, 1996 (hereafter “the Constitution”) and the
plethora of legislation which strive to give content to these ideals, it is
remarkable that government policy in the area of job creation exists and operates
in the absence of direct constitutional or legislative guidance. The situation raises
a number of difficult questions involving the “right to work”. The potential of
recognising such a right in South Africa and the options for such recognition are
considered against the backdrop of the country’s constitutional promise, the role
of government, law and the courts, with special attention being devoted to the
approach of the Eastern Cape bench of the high court in dealing with members of
society in desperate need of state assistance.
The picture which emerges suggests that courts have already served as a
catalyst for social change when the other arms of government fail to make
reasonable progress in their attempts to transform the basic conditions of life in
the country. This success, coupled with the swell of agitation for economic
upliftment, would suggest that the courts may soon be approached to adjudicate
innovative attacks on the efforts of the state to improve the quality of life of
people in South Africa. This article argues that the time is ripe for the judiciary
to maximise its key role in society by safeguarding and advancing the interests of
the impoverished even more when given the opportunity to do so thereby
securing the constitutional ideal and making good on the full promise of the
Constitution.
2

THE CONSTITUTIONAL PROMISE
“The Constitution offers a vision of the future. A society in which there will be
social justice and respect for human rights, a society in which the basic needs of all
our people will be met . . . We are capable of realising this vision but in danger of
not doing so.”2

One of the Constitution’s long-term expectations was the establishment of a
society based on democratic values, social justice and fundamental rights.3 The
legal content of the constitutionally entrenched rights stems from the foundational values which infuse the entire Constitution. The Constitution appears to
have specifically envisaged that it would act as the catalyst for improving the
quality of life of all citizens and for liberating every person’s full potential.4 In
this sense, the Constitution has been described as identifying itself vigorously
with an ethos of caring.5 The foundational values must be understood in a
manner which is consistent with the achievement of such objectives.6
It is also significant that the design of the Constitution is deliberately
transformative in nature, although the meaning of transformation is highly
________________________

2 Chaskalson “Human dignity as a foundational value of our constitutional order” 2000
SAJHR 205.
3 See, Member of the Executive Council, Department of Roads and Transport, Eastern Cape
v Giyose 2008 5 BLLR 472 (E) para 17.
4 Preamble to the Constitution. See, in general, Langa “The vision of the Constitution” 2003
SALJ 670.
5 Mahomed J in S v Makwanyane 1995 3 SA 391 (CC) 262 as quoted in Chaskalson 2000
SAJHR 196.
6 Chaskalson 2000 SAJHR 204.
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contested and difficult to encapsulate.7 Albertyn and Goldblatt have written the
following in this regard:8
“We understand transformation to require a complete reconstruction of the state
and society, including redistribution of power and resources along egalitarian lines.
The challenge of achieving equality within this transformation project involves the
eradication of systematic forms of domination and material disadvantages based on
race, gender, class and other grounds of inequality. It also entails the development
of opportunities which allow people to realise their full human potential within
positive social relationships.”

The foundational values of democracy, dignity, equality and freedom must be
interpreted in a manner which is in harmony with the goal of societal
transformation.9 Central to the constitutional injunction of transformation is the
realisation of equality and the attainment of the collective good through
redistributive fairness.10 The notion of equality must include equality of worth,
which requires everyone to be treated with equal respect and concern.11 Socioeconomic rights were specifically included in the Constitution to give effect to
the transformative purpose of the document and these rights are rooted in respect
for human dignity.12 There is general consensus that the constitutional promise of
upliftment is unfulfilled as long as the living conditions which currently torment
millions of residents in the country prevail.13 It has repeatedly been mentioned
that a life which is perpetually stuck in circumstances of squalor is an affront to
human dignity.14
It is submitted that the goal of unemployment reduction is directly linked to
the constitutional promise to “improve the quality of life of all citizens and free
the potential of each person”. The nature of the vision of the Constitution is such
that it demands the combined toil of all of the people of South Africa in order to
materialise. Similarly, the people’s representatives in Parliament, the national
executive and the courts are required to work in coalescence, using the
Constitution as their lodestar to ensure that a meaningful, ongoing attempt is
made to completely reconstruct the possibilities of the ordinary life in South
Africa.

________________________

7 Moseneke “Transformative adjudication” 2002 SAJHR 314 315, 318–319; Michelman “A
constitutional conversation with professor Frank Michelman” 1995 SAJHR 477 479. See
also, Magidimisi v Premier of the Eastern Cape (2180/04, ECJ031/06) [2006] ZAECHC 20
(25-04-2006).
8 Albertyn and Goldblatt “Facing the challenge of transformation: difficulties in the
development of an indigenous jurisprudence of equality” 1998 SAJHR 248 249.
9 Chaskalson 2000 SAJHR 204.
10 Moseneke 2002 SAJHR 317.
11 Chaskalson 2000 SAJHR 202.
12 Langa 2003 SALJ 677; Chaskalson 2000 SAJHR 202 204; Grootboom v Government of the
RSA 2001 1 SA 46 (CC) para 23.
13 See, Soobramoney v Minister of Health, KZN 1998 1 SA 765 (CC) paras 8–9; Langa 2003
SALJ 675. See also, Chaskalson 2000 SAJHR 204; Pieterse “Coming to terms with judicial
enforcement of socio-economic rights” 2004 SAJHR 385.
14 See, for example, Kallmann “Towards a BIG paradigm shift: a rights based approach to
poverty alleviation” (undated) http://www.epri.org.za/KarenKallmannFullPaper.pdf (accessed
20-06-2010); Chaskalson 2000 SAJHR 204.
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2 1 The role of government and law
The drafters of the Constitution realised that the unequal nature of South African
society demanded positive action on the part of the state in order to establish
conditions in which equality of rights, opportunity and dignity prevailed.15 This
requires the imaginative, wise, efficient and equitable use of the resources of
state.16 Failure to take urgent measures to ensure the inclusion of the previously
excluded into society will result in human potential remaining bottled in
contravention of the constitutional commitment to “free the potential of each
person”.17 As the court held in Law v Canada (Minister of Employment and
Immigration):
“Human dignity is harmed when individuals and groups are marginalized, ignored
or devalued, and is enhanced when laws recognize the full place of all individuals
and groups within Canadian society.”18

Government and the courts are obliged to give effect to their constitutional
obligations to show respect and concern for people who lack basic needs.19 The
process of societal transformation, possibly the ultimate goal of the Constitution,
can be significantly enhanced by government action and the development of law
which promotes constitutional values.20 The role of the legislature in this regard
(and in the protection of human rights generally) cannot be over-emphasised.21
Most international human rights instruments require state parties to adopt
“legislative measures” to guarantee the exercise of the right recognised.22 For the
Committee on Economic, Social and Cultural Rights (hereafter “CESCR”),
legislation is highly desirable and sometimes indispensable for the protection and
implementation of human rights in any country.23 This allows for the
organisation and guarantee of rights and freedoms to be regulated and limited
where necessary by laws prepared and adopted by an elected group of people.24
________________________

15 Chaskalson 2000 SAJHR 203. To this end, the Constitution provides in ss 26 and 27 that
the state must take action to achieve the progressive realisation of socio-economic rights to
housing, health care, food, water and social security.
16 Mahomed DP in AZAPO v President of the RSA 1996 4 SA 671 (CC) para 43 quoted in
Langa 2003 SALJ 678.
17 Langa 2003 SALJ 677.
18 [1999] 170 DLR 4th 1 (SCC) para 53 as quoted in Chaskalson 2000 SAJHR 204.
19 Chaskalson 2000 SAJHR fn 53.
20 See, Chaskalson 2000 SAJHR 205.
21 Marie “National Systems for the Protection of Human Rights” in Symonides (ed) Human
Rights: International Protection, Monitoring, Enforcement (2003) 257260; Dejo Olowu An
Integrative Right-based Approach to Human Development (2009) 98. According to Olivier,
the implementation of obligations in terms of international law mainly occurs by way of
legislation and policy: Olivier “The Status of International Children’s Rights Instruments
in South Africa” in Davel (ed) Introduction to Child Law in South Africa (2000) 200;
Pieterse 2004 SAJHR 387; Sachs “Reflections on emerging themes” 1999 ESR Review 14.
22 See, art 2 of the International Covenant on Economic Social and Cultural Rights, art 4 of
the Convention on the Rights of the Child and art 2 of the International Covenant on Civil
and Political Rights.
23 Committee on Economic Social and Cultural Rights (“CESCR”), General Comment 3
para 3. For an explanation as to why legislatures may often be unable to consistently
uphold high standards of socio-economic policy making; see, Pieterse 2004 SAJHR 387
and Scott and Macklem “Constitutional ropes of sand or justiciable guarantees? Social
rights in a new South African Constitution” 1992 Univ Pennsylvania LR 37.
24 Marie in Symonides (ed) Human Rights 260; Olivier in Davel (ed) Introduction to Child
Law in South Africa 200.
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It is difficult to envisage how an aspiration for social change could be realised in
the absence of a law being enacted to set up and empower the institutions
necessary to bring about the desired result.25
At the same time, it is very difficult, if not impossible, to ascertain the
existence or absence of a precise causal link between changes in law and changes
in society.26 Law is seen by some as a “moral persuader or educator or a ratifier
of changes that have already taken place”, with factors such as public opinion,
timing, social and economic conditions impacting the likely effect of law.27
While governments sometimes appear to believe that the passing of a new law
will automatically result in the disposal of a social ill, Kok argues that many laws
are drafted with the unrealistic assumption that law plays a prominent role in the
lives of ordinary people in South Africa.28 Interestingly, there appears to be a
positive empirical relationship between government effort and the actual
constitutionalisation of economic rights which a policy-maker strives to
achieve.29 There exists at least some evidence to demonstrate that constitutionalisation is associated with increased government effort and higher
economic rights fulfilment.30 Put differently, countries that display high effort in
fulfilling the human needs associated with economic rights also on average have
the strongest economic rights provisions in their constitutions.31
Despite these sentiments, it must be remembered that in formulating social and
economic policy, the government has to consider multiple factors and interests.
An important reality is that the country simply does not have the resources or
skills to instantaneously reverse the entrenched effects of long-standing
poverty.32 While individuals indeed enjoy the right to live with dignity and enjoy
equality of rights and opportunity, the general interests of the community
concerning the application of resources must be considered. It has been argued
that individualised justice is sometimes forced to make way for the general
interests of the broader community.33
It is submitted that prioritisation of socio-economic rights realisation,
including the recognition of a qualified right to work by the various arms of
government and organs of state is in the interests of both the broader community
as well as the individuals who are currently unable to support themselves or their
dependants. Considering that state policy has consistently favoured large-scale
employment creation for a number of years, there is very little doubt that the
state appreciates the urgency of the unemployment crisis and the potential it has
to destabilise the country. What is surprising is that there has been little or no
attempt to utilise law as a tool to regulate state efforts to progressively increase
________________________

25
26
27
28
29
30
31
32
33

Kok “Is law able to transform society?” 2010 SALJ 59.
Kok 2010 SALJ 70.
Kok 2010 SALJ 70–71.
Kok 2010 SALJ 78, 83.
Minkler “Economic rights and the policymaker’s decision problem” 2007 Economic Rights
Working Paper Series 3.
Ibid. This is apparently because the constitutionalisation of economic rights results in the
reduction of a policymaker’s likelihood of making a “decision error”.
Minkler 2007 Economic Rights Working Paper Series 26. It must be noted that there are a
number of caveats to the conclusions reached by Minkler.
AZAPO v President of the RSA as quoted in Langa 2003 SALJ 678.
Chaskalson 2000 SAJHR 201, 204.
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the number of people in paid employment. Given the tentative evidence
indicating a positive correlation between constitutional rights recognition and
effort on the part of government to realise such rights, there is an argument to be
made for the actual constitutionalisation of the right to work on a basis similar to
other socio-economic rights, such as access to housing, health care services,
food, water and social security. At the very least, passing legislation formally
regulating the state’s efforts to expand the Public Works Programme would
contribute to greater accountability on the part of those involved in such
initiatives.34 It would, furthermore, involve the judiciary by making it easier for
unreasonable state conduct pertaining to employment creation initiatives to be
challenged in court on a basis similar to the manner in which unreasonable
policies pertaining to other socio-economic rights have been exposed and
reformulated.35
2 2 The role of courts
It has been persuasively argued that the judiciary must take part in the
transformation of society in a manner which safeguards the foundational values
of a democratic state.36 The modern South African judiciary operates within a
reconceptualised notion of the separation of powers doctrine and great emphasis
is placed on the transformative orientation of the Constitution, bearing in mind
the prevailing social context.37 The judge’s task of constitutional interpretation
must occur within a holistic framework set against the backdrop of the values of
South African society and in light of an emergent national sense of justice.38 The
constitutional values must be read as coherently as possible and should guide the
courts to an approach in terms of which government is continuously being held
to account despite enjoying a margin of appreciation when it comes to
implementing its array of positive commitments.39
It is no longer as controversial as it once was to suggest that courts cannot shy
away from pronouncing upon the validity of legislation and policy in the socioeconomic sphere.40 Despite the polycentric nature of social rights matters, courts
are constitutionally obliged through the process of constitutional interpretation to
ascertain the meaning of the socio-economic rights in question, to evaluate
________________________

34 Cooper, for example, has argued that the right to work could serve a beneficial purpose by
requiring government to revisit the nature and scope of the Expanded Public Works
Programme so as to ensure that women’s needs are adequately taken into account: see,
Cooper “Women and the Right to Work” in Goldblatt and McLean Women’s Social and
Economic Rights (2011) 262.
35 It must be noted, however, that the complexities associated with job creation programmes
may limit the scope of any judicial scrutiny: see, Cooper in Goldblatt and McLean
Women’s Social and Economic Rights 262.
36 Langa 2003 SALJ 672. See, Liebenberg “Socio-economic rights” in Chaskalson et al (eds)
Constitutional Law of South Africa 5 rev (1999) 41–48; Moseneke 2002 SAJHR 319.
37 Pieterse 2004 SAJHR 404, 405; Chaskalson 2000 SAJHR fn 53.
38 S v Williams 1995 3 SA 632 (CC) para 59 (per Langa J) as cited in Moseneke 2002 SAJHR
315, 317; Coetzee v Government of the Republic of South Africa 1995 4 SA 631 (CC) para
46; Michelman 1995 SAJHR 485.
39 Davis “Adjudicating the socio-economic rights in the South African Constitution: towards
‘deference lite’?” 2006 SAJHR 318; see, Liebenberg in Chaskalson et al (eds)
Constitutional Law of South Africa 41–11; Pieterse 2004 SAJHR 409.
40 Michelman 1995 SAJHR 478.
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compliance with the duties imposed, as well as to state and to remedy cases of
non-compliance.41 While it is true that the implementation of socio-economic
rights is primarily the task of the legislature and the executive, even this function
does not lie within the exclusive domain of these arms of government.42 The
mere fact that courts may be ill-equipped to engage in budgeting or policy
making,43 or that a court may be unspecialised in a matter where the realisation
of a social right involves a specific technical field, does not automatically lead to
the conclusion that they should refrain completely from becoming involved in
social rights matters or from scrutinising, evaluating or impacting upon budgets
or policies in certain circumstances.44 To the extent that these issues are
interrogated in order to answer questions of right and obligation, the courts
would be operating in line with their constitutional mandate.45 Furthermore, by
judges remaining true to the values of the Constitution and continuing to search
for substantive social justice, the constitutional design (which has conferred vast
powers of judicial review upon the courts) is itself vindicated.46 Ultimately,
resort to the judiciary is completely justified when necessitated by a lack of
responsiveness on the part of the more “democratic” branches of government.47
The appropriate way of carrying out the function of judicial review was well
summarised by Froneman J in Matiso v Commanding Officer, Port Elizabeth
Prison:48
“The values and principles contained in the Constitution are, and could only be,
formulated and expressed in wide and general terms, because they are to be of
general application. In terms of the Constitution the courts bear the responsibility
of giving specific content to those values and principles in any given situation. In
doing so, judges will invariably ‘create’ law. For those steeped in the tradition of
parliamentary sovereignty, the notion of judges creating law, and not merely
interpreting and applying the law, is an uncomfortable one. Whether that traditional
view was ever correct is debatable, but the danger exists that it will inhibit judges
from doing what they are called upon to do in terms of the Constitution. This does
not mean that judges should now suddenly enter into an orgy of judicial lawmaking, but that they should recognise that their function of judicial review, based
on the supremacy of the Constitution, should not be hidden under the guise of
simply seeking and giving expression to the will of the majority in Parliament.
Judicial review has a different function, but it is still subject to important
constraints. And recognition of those constraints is the best guarantee or shield
against criticism that such a system of judicial review is essentially undemocratic.”
________________________

41 Scott “Social Rights: towards a principled, pragmatic judicial role” 1999 ESR Review 4;
Bilchitz “Giving Socio-economic rights teeth: the minimum core and its importance” 2002
SALJ 484 487–88; Bilchitz “Towards a reasonable approach to the minimum core: laying
the foundations for future socio-economic rights jurisprudence” 2003 SAJHR 8, 10. Also
see, Parkin “Allocating health care resources in an imperfect world” 1995 Modern LR 867
876 as quoted in Pieterse 2004 SAJHR 408.
42 Langa 2003 SALJ 676. Michelman 1995 SAJHR 481, 482.
43 Minister of Health v Treatment Action Campaign (2) 2002 5 SA 721 (CC) para 38; Pieterse
2004 SAJHR 394.
44 See, Pieterse 2004 SAJHR 394, 395. Treatment Action Campaign (2) paras 98, 113.
45 Pieterse 2004 SAJHR 408.
46 Moseneke 2002 SAJHR 316; Michelman 1995 SAJHR 480.
47 Hopkins “Democracy in a post-TAC society” De Rebus 14 17; Pieterse 2004 SAJHR 392.
48 1994 4 SA 592 (SE) 597–598.
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Judges are, in other words, both free and restrained; they give meaning to the
rules of the legal system in which they operate, but are generally forced to do so
within the context of materials that they inherit.49 The Constitution cannot mean
everything to everybody and judges are not free to ignore the content of
constitutional provisions which have been clearly expressed in the text.50 In
addition, even activist-minded judges must concede that it is beyond them to
supervise every aspect of the executive function, streamline the channels of
administration, evaluate and choose between various equally valid and complex
policy options or initiate a piece of social legislation.51
There is some opposition to the idea of transformative adjudication because of
its perceived invitation to judges to accomplish political objectives.52 Because a
large proportion of South Africa’s legal fraternity have been schooled in a
specific legal culture and are not used to enforcing socio-economic rights, it has
been argued that judges themselves are likely to feel ideological discomfort with
hearing such matters and will instinctively attempt to defer to the other branches
of government in these cases.53 Despite the possibility of such discomfort
existing, it has been noted that the judiciary should take the lead in creating and
maintaining a human-rights culture.54 As the court held in TAC: 55
“The primary duty of Courts is to the Constitution and the law, ‘which they must
apply impartially and without fear, favour or prejudice’ . . . Where State policy is
challenged as inconsistent with the Constitution, Courts have to consider whether
in formulating and implementing such policy the State has given effect to its
constitutional obligations. If it should hold in any given case that the State has
failed to do so, it is obliged by the Constitution to say so. Insofar as this constitutes
an intrusion into the domain of the Executive, that is an intrusion mandated by the
Constitution itself.”

The proper fulfilment of this “primary duty” involves, at least, a forthright
involvement with social policy in a fearless and impartial fashion and sometimes
necessitates the dispensing of justice in order to alleviate the situation of the
most marginalised members of society.56 The judicial role, as a result, requires
an understanding of community struggles, sensitivity towards suffering and an
appreciation of the complex nature of the judicial function in a diverse society.57
________________________

49 Davis “Duncan Kennedy’s A Critique of Adjudication: a challenge to the ‘business as
usual’ approach of South African lawyers” 2000 SALJ 700. On institutional concerns
pertaining to judicial activism, see, Klug “Introducing the devil: an institutional analysis of
the power of constitutional review” 1997 SAJHR 207.
50 See, Motala “The Constitution is not anything the court wants it to be: the Mhlungu
decision and the need for disciplining rules” 1998 SALJ 141; S v Zuma 1995 2 SA 642
(CC) para 17; Michelman 1995 SAJHR 481.
51 Meer “Litigating fundamental rights: rights litigation and social action litigation in India: a
lesson for South Africa” 1993 SAJHR 369; Pieterse 2004 SAJHR 393.
52 Moseneke 2002 SAJHR 315.
53 Pieterse 2004 SAJHR 399.
54 Hlophe “The role of judges in a transformed South Africa – problems, challenges and
prospects” 1995 SALJ 23.
55 Treatment Action Campaign (2) para 99.
56 Langa 2003 SALJ 672. See, Justice B McLachlin “The role of judges in modern
commonwealth society” 1994 LQR 260, see especially, 263 as quoted in Hlophe 1995
SALJ 29.
57 Langa 2003 SALJ 672. On the institutional legitimacy of the judiciary, see, Klug 1997
SAJHR 206.
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Some academics and judges have gone much further than the preceding
sentiments suggest in the ongoing search for the most appropriate judicial
approach to social rights matters. For example, Klare has submitted that
interpretive practices are a medium for articulating social visions58 while Pieterse
criticises the courts’ record of adjudicating socio-economic rights since the
advent of democracy and suggests that the current approach fails to acknowledge
the explicit prioritisation of socio-economic rights which emerges from a
purposive reading of the constitutional text.59 Davis holds the view that
academics and judges have “retreated” into administrative law and the
“occasional, mechanistic application of international law” when it comes to
considering the adjudication of socio-economic rights, thereby facilitating an
approach which shows the other arms of state too much deference.60 He calls for
the development of a new legal method which could assist in the implementation
of these rights.61 Significantly, Davis argues that for South African constitutional
law to engage with “orderly and fair redistribution,” the focus should move away
from ss 26, 27 and 28 of the Constitution towards the distributional implications
of all constitutional rights.62 For Moseneke, the constitutional press for
transformation has completely reconfigured the way judges should do their work
and invites a new level of jurisprudential creativity and self-reflection about
fundamental judicial tasks such as legal methodology, analysis and reasoning.63
Without an appropriate legal culture change, Moseneke argues that the judiciary
may become an instrument of social retrogression and will ultimately lose its
constitutionally derived legitimacy.64
But how much can the judiciary really achieve when it comes to enhancing the
living conditions prevalent in a country? One hopes, partly, that the definitive
answer to this vexed question is never found out – as that would imply that the
last drop of benefit has been squeezed from the courts and that its function in
society has finally been capped. One also hopes, however, that courts across the
country redefine and push their own boundaries for the sake of those that crave a
basic level of life which they have been unable to provide for themselves and
which the state has failed to provide for them. This requires fearlessness as well
as conviction that the approach adopted is constitutionally justifiable which will
lead to clear and consistent statements of law. The contribution of the Eastern
Cape bench in enhancing social justice in the province serves as a fine
benchmark for what can be achieved.
3 THE CONTRIBUTION OF THE EASTERN CAPE BENCH
The situation of poverty and despair which afflicts numerous people in the
Eastern Cape province has become well-known to the judges of the Eastern Cape
________________________
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59
60
61
62
63
64

Klare “Legal culture and transformative constitutionalism” 1998 SAJHR 187.
Pieterse 2004 SAJHR 417.
Davis 2006 SAJHR 314.
Davis 2006 SAJHR 304.
Ibid.
Moseneke 2002 SAJHR 318.
Ibid.
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bench.65 Various judgments eloquently, and sometimes passionately, describe the
sad reality of suffering which is prevalent.66
The response of the bench has certainly not been muted and has gone far
beyond the repetition of well-known platitudes and “austere formalism”.67 The
courts in the province have deliberately and meticulously justified their
responses to the plethora of claims for social rights recognition and enforcement
that they have faced.68 They have, in my view, not become activist in their
outlook and have restrained themselves in accordance with the constitutional
principles they strive to uphold.69 The courts have also balanced their comments
directed towards the state with timeous reminders to applicants and their
representatives about the standard of conduct expected in litigating welfare
matters.70
There is a certain freshness of approach which is remarkable, not only as a
result of the creativity of remedies adopted and the ingenuity of the court’s
attempts to ensure that their judgments are enforced, but also because of the
consistency and clarity of the strong judicial statements which have supported
the claims of those most in need.71 Significantly, the approach adopted has
transcended the mere bemoan of general state inaction and has successfully been
able to highlight individual circumstances which merit special forms of
intervention which the court is able to provide.72 For example, in Ntame v
Member of the Executive Council, Department of Social Development, Eastern
Cape Province,73 the court condoned an unreasonably long delay in launching
court applications as a result of the fact that the applicants were unsophisticated
people with little formal education “drawn from the very poorest within our
________________________

65 See, Vumazonke v Member of the Executive Council for Social Development, Eastern Cape
Province (ECJ 050/2004) [2004] ZAECHC 40 (25-11-2004) para 1.
66 See, for example, Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape
Provincial Government 2001 2 SA 609 (E).
67 Plasket J in Police and Civil Rights Union v Minister of Correctional Services 2006 2 All
SA 175 (E) para 60.
68 See, Vumazonke para 9.
69 See, for example, Intertrade Two (Pty) Ltd v MEC for Roads & Public Works, Eastern
Cape (1790/04) [2007] ZAECHC 149 (31-05-2007) paras 45, 46.
70 See, for example, Mfubu v The Member of the Executive Council of the Department of
Welfare, Eastern Cape Province (SECLD 3900/04) (03-03-2005); Matinese v The Member
of the Executive Council of the Department of Welfare, Eastern Cape Province (ECJ
005/2005) [2005] ZAECHC 6 (10-02-2005); Makalima v The Member of the Executive
Council of the Department of Welfare, Eastern Cape Province (ECJ 003/2005) [2005]
ZAECHC 4 (27-01-2005).
71 See, Kate v Member of the Executive Council for the Department of Welfare, Eastern Cape
2005 1 All SA 745 (SE); Magidimisi; Vumazonke; Somyani v MEC for Welfare (SECLD
1144/01) (undated); Ndevu v MEC for Welfare (SECLD 597/02) (undated); Mbanga v
MEC for Welfare 2002 1 SA 596 (SE); Mahambehlala v MEC for Welfare 2002 1 SA 242
(SE); Ngxuza v Permanent Secretary for Welfare 2002 1 SA 609 (E).
72 See, for example, the comments of Jones J regarding the treatability of pterygium in
Mabethu v The Member of the Executive Council of the Eastern Cape Government
(E1241/06) [2006] ZAECHC 68 (04-12-2006) para 15; see also, Kulati v Member of the
Executive Council for Social Development, Eastern Cape Province (SECLD 512/04)
(undated) paras 8, 9.
73 2005 2 All SA 535 (SE) paras 24, 25, 26.
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society” who had “the least chance of vindicating their rights through the legal
process”.74
It is also important that the Eastern Cape bench has recognised the urgency of
the situation they face. As the court held in Vumazonke v Member of the
Executive Council for Social Development, Eastern Cape Province:75
“The time for talk and no action has long passed. Something drastic and concrete
must be done to remedy a serious, systematic infringement of the Constitution and
the law – and the principles of good administration – by the respondent’s
department.”

The judges of the Eastern Cape bench have been resolute in holding the
provincial government and other organs of state to a high standard of conduct.76
They also appear to be at the forefront of legal development, leading the
recognition of justifiable alternative views in certain areas of law.77 It is indeed
fortunate that neither the failure to act on the part of the Human Rights
Commission78 nor a judgment of the Supreme Court of Appeal has been able to
exercise a chilling effect on the efforts by the high court in the Eastern Cape to
guarantee the rights of the downtrodden by holding provincial government and
other organs of state to their constitutional duties.79 Crucially, the focus of the
bench has consistently remained on ensuring that the appropriate understanding
of the Constitution’s provisions is brought alive by the thought of those most in
need.80
The success of the approach of the bench to date naturally raises questions
regarding the road ahead and the limits of the court’s ability to alleviate the
plight of the most marginalised members of society. Given the current level of
unemployment in the Eastern Cape and the direct link between employment and
the promise of the Constitution, it would not be surprising if it was the Eastern
Cape bench that was approached to determine a matter directly involving the
claim of a right to access work. The next part of the article considers the concept
of the right to work, the relationship between social assistance and employment
creation and some of the legal strategies and arguments which a group might
utilise in order to press for the recognition of this right, as well as their prospects
of success.

________________________

74 Also see, Njajula v Member of the Executive Council, Department of Welfare, Eastern
Cape Province; April v Member of the Executive Council, Department of Welfare, Eastern
Cape Province (SECLD 1710/03; 1599/03) (undated) para 15.
75 Para 22.
76 See, for example, Ehrlich v Minister of Correctional Services 2009 2 SA 373 (E) paras 26, 27.
77 Note, for example, the development of the common law contract of employment to include
the right to a pre-transfer hearing, rather than merely treating this right as an administrative
law matter: Giyose paras 30, 31. See also, January v MEC for Welfare, Eastern Cape
Province 2002 4 All SA 606 (SE). Regarding the exclusion of the common law rule
requiring the exhaustion of internal remedies, see, Ntame para 31.
78 Vumazonke para 18.
79 See, Kate para 1 with reference to the judgment in Jayiya v Member of the Executive
Council of Welfare, Eastern Cape 2004 2 SA 611(SCA).
80 See, Vumazonke para 17.
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4 THE RIGHT TO WORK
Discussing the right to work is fraught with difficulties. While the term has
found its way into international and regional human rights documents and
standards,81 there is no agreement in the literature regarding fundamental issues
such as the precise definition of “work,” whether something as potentially nasty
as work deserves to be classified as a right or whether we should even be
restricted to using this terminology of “right” and “work” at all.82 The difficulties
of giving substance to the right to work have shaped international positions, with
few countries going as far as to entrench the right in their constitutions.83 While
countries are usually hesitant to give full recognition to socio-economic rights
because of the problem of administering or enforcing such recognition, the right
to work appears to be of inferior status even among the socio-economic rights
themselves.84
There are, indeed, justifiable reasons for this approach. There is a strong view
that the floor of socio-economic rights which deserves to be constitutionalised
must include only those rights that society can afford and implement.85 In other
words, because the rights which are enumerated in a constitution are to be
regarded as fundamental, they require a greater level of universal acceptance.86 It
is worth mentioning that the right to work was one of only a handful of rights
recognised in either the International Covenant on Civil and Political Rights or
the International Covenant on Economic, Social and Cultural Rights which did
________________________

81 For example, the Constitution of the International Labour Organisation, adopted by the
peace conference (April 1919); the Declaration of Philadelphia of 1944; the Universal
Declaration of Human Rights (adopted and proclaimed by General Assembly resolution
217A (III) of 10-12-1948 (hereafter the “UDHR”); ILO Convention No. 122 concerning
Employment Policy, adopted by the General Conference of the International Labour
Organisation (09-07-1964) (hereafter the “Employment Policy Convention”); the
Declaration on Social Progress and Development, GA Res 2542 (XXIV) (11-12-1969);
International Covenant on Economic, Social and Cultural Rights, GA Res 2200A (XXI)
(16-12-1966, entry into force 03-01-1976) 993 UNTS 3 (“the ICESCR”); UNGA
Convention on the Elimination of Discrimination against Women, UN GAOR Supp No. 46
UN Doc A/34/46 (1979) (“the CEDAW”); Declaration on the Right to Development UN
GAOR Supp No. 53 UN Doc A/41/53 (1986); Declaration on the Rights of Disabled
Persons, GA Res 3447 (XXX) (09-12-1975); ILO Recommendation No. 169 on
Employment Policy (26-06-1984); Charter of Fundamental Rights of the European Union,
2000 OJ (C 364) I (07-12-2000); European Social Charter (revised) Strasbourg, 03-121996. See, Mundlak “The Right to Work, the Value of Work” in Barak-Erez and Gross
(eds) Social rights (2007) 341.
82 See, Standing Global Labour Flexibility: Seeking Distributive Justice (1999) 3–30.
Mundlak argues that the guarantee of work is a right only in a thin sense, because society
wants individuals to remove themselves from a position of dependency on the community
– thereby disengaging the state from the individual: Mundlak in Barak-Erez and Gross
(eds) Social rights 344.
83 See, the survey of state-constitutions in Mayer “The concept of the right to work in
international standards and the legislation of ILO member States” 1985 International
Labour Review 225.
84 Mundlak I Barak-Erez and Gross (eds) Social rights 342. See, Haysom “Constitutionalism,
majoritarianism democracy and socio-economic rights” 1992 SAJHR 462.
85 Haysom 1992 SAJHR 461. On the problems of implementing the right to work, see,
Mundlak in Barak-Erez and Gross (eds) Social rights 343.
86 Haysom 1992 SAJHR 462.
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not find its way into the Bill of Rights in South Africa, despite the Congress of
South African Trade Unions pressing for a separate clause dealing with the right
to work and the African National Congress policy guidelines at the time making
a strong commitment towards the provision of employment.87 In arguing that the
text of the Bill of Rights conformed to the first requirement of the Constitutional
Principle that “everyone shall enjoy all universally accepted fundamental rights,
freedoms and civil liberties”, it was specifically argued by the Constitutional
Assembly that the absence of the right to work in South Africa could be justified
on the basis that this right was absent from many national constitutions of other
open and democratic societies and that the right to work did not constitute a
“universally accepted fundamental right, freedom or civil liberty”.88 There is also
a school of thought which emphasises the inherently exploitative nature of the
employment relationship and which reclassifies the “right to work” as a “duty to
work” in disguise.89
Without being drawn into issues of terminology, definition or labour market
trends, it is generally understood that work and employment are central to the
objective of development and play a critical role in achieving both economic and
social goals in South Africa.90 As the ILO Convention on Employment Policy
suggests, the benefit of a country pursuing, as a major goal, an active policy
designed to promote the availability of work for all who are available for and
seeking work; productive work; and freely chosen employment are manifold.91
Such a policy preference could stimulate economic growth and development and
raise levels of living, in addition to overcoming unemployment and underemployment.92 As far as international best practice is concerned, it appears as if
the expectations of a country facing changing circumstances which result in
rising unemployment are twofold: first, the protection and promotion of
employment should count among the central goals of national policy; and

________________________

87 The other rights not mentioned were the protection of the family and the right to enjoy the
benefits of scientific progress: Submissions on behalf of the Constitutional Assembly to the
Constitutional Court Certification of the Constitution of the National Constitution process
(compact disk copy on file with author). See, “Ready to Govern: ANC Policy Guidelines
for a Democratic South Africa” (May 1992) as quoted in Burman and Barratt “Human
rights and the administration of a welfare system” 1993 SAJHR 302; Also see, Van Wyk,
Dugard, De Villiers, Davis (eds) Rights and constitutionalism: The new South African legal
order (1994) 622.
88 Submissions on behalf of the Constitutional Assembly to the Constitutional Court
Certification of the Constitution of the National Constitution process (compact disk copy
on file with author). Also see, Mundlak in Barak-Erez and Gross (eds) Social rights 341.
89 Mundlak in Barak-Erez and Gross (eds) Social rights 342.
90 Rodgers “Decent work, social inclusion, and development” 2007 Indian Journal of Human
Development 23, 24. There are also very real benefits to individuals fortunate enough to
have work, such as a greater feeling of self-worth and enhanced sense of dignity and
esteem: Brassey “The contractual right to work” 1982 ILJ 247 253. On the qualitative and
distributional aspects of the right to work, see, Cooper in Goldblatt and McLean Women’s
Social and Economic Rights 253–255.
91 Article 1 of the Employment Policy Convention.
92 Article 2 of the Employment Policy Convention. On the possible positive correlation
between a right to work and self-employment, see, Cooper in Goldblatt and McLean
Women’s Social and Economic Rights 267.
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secondly, where the level of unemployment is high, a government’s employment
objectives must not be couched in very general terms.93
Globally, employment creation has been inadequate.94 South Africa faces a
massive employment challenge as the economy has been unable to create
sufficient jobs for people who are willing and able to work.95 The employment
situation is particularly bad in the Eastern Cape province.96 Although the South
African Constitution follows the position of most other countries by not
containing an expressly enumerated right to have access to work, as alluded to
above, the rhetoric in support of job creation is, typically, present in other
areas.97 Despite the lack of existence of legislation directly regulating the
progressive creation of employment opportunities,98 the creation of jobs has been
one of the South African government’s main policy priorities for a number of
years.99 In addition, while striving to create growth in the country’s economy,
current policy strongly advocates the type of economic growth which can
simultaneously result in “decent work” opportunities being created.100
________________________

93 Mayer 1985 International Labour Review 240. See, the CESCR General Comment on
Article 6 of the Covenant (Gen Comment No. 18, The Right to Work) (Nov 2005).
94 Rodgers 2007 Indian Journal of Human Development 21. Mundlak in Barak-Erez and
Gross (eds) Social rights 354.
95 South Africa has one of the highest unemployment levels in the world. The situation has
been exacerbated by the recent global economic crisis: for example, 870 000 people lost
their jobs between the 4th quarters of 2008 and 2009 and 518 000 people joined the ranks
of discouraged work seekers: see, Patel “Budget vote speech by the Minister of Economic
Development” (23-03-2010) cited at www.polity.org.za (accessed 30-03-2010).
96 The Eastern Cape Province lost more jobs proportionately than other provinces in the
country. It is estimated by Statistics South Africa that 95 000 jobs, amounting to 7% of all
jobs, were lost in the province between the 4th quarters of 2008 and 2009: M Jonas “MEC
for Finance Address, tabling the 2010/2011 Provincial Budget (03-03-2010) cited at
www.polity.org.za (accessed 10-03-2010). See also, Kiviet “State of the Province
Address” (19-02-2010) http://www.polity.org.za/article/ec-kiviet-state-of-the-provinceaddress-by-the-eastern-cape-premier-eastern-cape-legislature-port-elizabeth-190220102010-02-19 (accessed 26-02-2010).
97 While s 22 indicates that “every citizen has the right to choose their trade, occupation or
profession freely” and s 23 affords everyone “the right to fair labour practices,” these
provisions have never been read in a fashion which suggests that a right to claim a work
opportunity hides within their ambit. See, Rodgers 2007 Indian Journal of Human
Development 24.
98 Regarding the impact, of the absence of a formally legislated right to work on women,
see, Cooper in Goldblatt and McLean Women’s Social and Economic Rights 245–276.
99 See, “Economy Minister flexes his muscles” www.timeslive.co.za%252flocal%252
farticle339214.ece. Government’s economic sectors and employment cluster has been
mandated to grow the economy and create jobs, with the implementation of the Industrial
Policy Action Plan (IPAP II) and the EPWP (Phase 2) high among the list of current
priorities: http://www.polity.org.za/article/cabinet-to-consider-new-growth-plan-by-midyear-2010-03-02-1. According to the President, the most urgent focus of policy change
pertains to job creation for the youth: Zuma “State of the Nation Address” http://www.
polity.org.za/article/sa-zuma-state-of-the-nation-address-by-the-south-african-presidentparliament-11022010-2010-02-11 (accessed 18-03-2010). See also Molewa and Doidge
“Statement by the Ministers of Social Development and Public Works at the Social
Protection and Community Development Cluster Media Briefing” (23-02-201) cited in
www.polity.org.za (accessed 02-03-2010).
100 On the emphasis of the General Comment of the CESCR on “decent work,” see, Mundlak
in Barak-Erez and Gross (eds) Social rights 364. See also, Fromm “The right to work as
continued on next page
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The right to work has also enjoyed some recognition from the bench. In City
of Johannesburg v Rand Properties (Pty) Ltd, the court held that the right to
work is one of the most precious liberties that an individual possesses:101
“An individual has as much right to work as the individual has to live, to be free
and to own property. To work means to eat and consequently to live. This
constitutes an encompassing view of humanity.”

Recognition of the right to work has the positive consequence of placing the
values associated with work on an equal footing with other human rights and
common law rights, and elevating this aspect of life above other general social
interests.102 The CESCR has emphasised both the social and economic
dimensions of the right to work. Work is viewed as a “good” activity in itself –
and not merely as something which might just as well be substituted for by
income support in the form of a social grant.103 In fact, it is precisely because of
the inability of the social security system to provide for any form of
“unemployment assistance” that the claim for a right to have access to work
deserves heightened consideration.
5

THE RELATIONSHIP BETWEEN SOCIAL ASSISTANCE AND
EMPLOYMENT CREATION
Although the Social Assistance Act of 2004104 provides for social assistance in
the form of social grants and social relief in case of distress, a large group of
unemployed people, unable to support themselves and their dependants,
currently fall outside of the scope of social assistance coverage and do not
qualify for state assistance in the form of a grant.105 Part of the reason for this is
that the social assistance system remains premised on the notion that
unemployment is a temporary condition, and that the provision of unemployment
insurance benefits for a short duration will be sufficient to remedy the
situation.106 The reality, however, is that the scope of the Unemployment
________________________

101
102

103
104
105

106

part of universal human rights: Is the right to work/decent work (DW) Agenda Universal
from the perspective of HR Politics” presented at the International Studies Association
(ISA) 48th Annual Convention on Politics, Policy and Responsible Scholarship (Chicago,
Il, 28-02-2007 – 03-03- 2007) 7.
2006 JOL 16852 (W) para 64. See also, Mayer 1985 International Labour Review 81.
Mundlak “The Right to Work: Linking human rights and employment policy” 2007
International Labour Review 189. See, Ahmed “Decent work and human development”
2003 International Labour Review 263. A further strength of the right to work is that it
need not be predicated on the employer-employee relationship, but would extend to all
kinds of economic relationships in which workers engage, thereby constituting a flexible
instrument for the protection of non-standard workers: see, Cooper in Goldblatt and
McLean Women’s Social and Economic Rights 272.
Mundlak in Barak-Erez and Gross (eds) Social rights 364.
Act 13 of 2004.
Section 9 of the Social Assistance Act 13 of 2004 makes provision for a disability grant in
cases where there exists physical or mental disability which results in a person being unfit
to obtain by virtue of any service, employment or profession the means needed to enable
him or her to provide for his or her maintenance. A person who is physically fit but who
is unable to support themselves or their dependants enjoys a constitutional right to social
assistance in theory; in practice, however, the Social Assistance Act, 2004, currently
makes no provision for long-term social assistance in such circumstances.
See, Leibbrandt “Trends in South African income distribution and poverty since the fall
of apartheid” 2010 OECD Social, Economic and Migration Working Papers 67.
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Insurance Act107 is narrow, and that the long-term unemployed (and even
categories such as the so-called “atypically employed”) are excluded from its
purview.108 In consequence, most of the members of this group are also unable to
access unemployment insurance benefits at all, or do so only for limited
duration.109
While it is not suggested that it is feasible to provide social assistance to
everyone at present, the duty of the state is to take reasonable legislative and
other measures to achieve progressively the s 27(1)(c) right for everyone. If this
is accepted, then government policies focusing only on certain groups of people
such as the disabled, the aged and children up to the age of 18 are misguided and
contrary to the Constitution’s call for state action to provide social assistance to
everyone unable to support themselves and their dependants.110 No matter what
the right to have access to appropriate social assistance actually entails, the
obligation on the state is to progressively realise this right through reasonable
measures for everyone who requires it – the test being whether the person
claiming the social assistance is able to support themselves and their dependants,
irrespective of their age.
Even accepting that progressively increasing social assistance through the
provision of grants (beyond the categories of people who benefit from the system
at present) is required by the wording of s 27 of the Constitution, it is undeniable
that extension of social assistance to everyone who is unable to support
themselves and their dependants will take a long time because of the reality of
scarce resources and budgetary constraints. In other words, even if there is a
purposeful decision on the part of the government to extend social assistance to
the uncovered group of people who require it (based on their constitutional
obligation), it must be accepted that this will not occur in the short-term.
Despite this reality, it is submitted that government interventions, such as the
Expanded Public Work Programme to increase employment and stimulate the
economy to facilitate job opportunity creation, cannot count as a state plan for
social assistance. One reason for this is because the creation of employment
(even temporary in nature and at minimum wage) inevitably results in the people
employed being able to support themselves even better than if they were the
recipient of a grant and, consequently not requiring or being entitled to social
assistance. The other explanation for this view is based upon the specific
definition of social assistance contained in the Social Assistance Act.111 The
point is that social assistance as defined in South Africa, exists as a safety-net in

________________________

107 Act 63 of 2001.
108 See, in general, in this regard van Kerken and Olivier “Unemployment Insurance” in
Olivier, Smit and Kalula (eds) Social Security: A Legal Analysis (2003) 436–437.
109 Dupper, Olivier and Govindjee “Extending coverage of the unemployment insurance
system in South Africa” 2010 Stellenbosch LR 438.
110 Grootboom para 43 provides considerable authority for the statement that a programme
which excludes a significant segment of society in need cannot be reasonable because
reasonableness requires the design, adoption and implementation of measures to realise
socio-economic rights that do not exclude those most in need of protection.
111 Section 1 of the Social Assistance Act defines “social assistance” to mean a social grant
including social relief of distress.
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the event of unemployment.112 To argue that there is a greater attempt to create
employment or provide additional work opportunities cannot, therefore, absolve
the state from its duty in terms of s 27.
Despite this comment, employment creation endeavours remain vitally
important in reducing the number of people dependent upon limited state
resources for social assistance and will count as part of the “basket of efforts”
made on the part of the state.113 Remembering the lengthy period of time it is
estimated the state will require in extending assistance to everyone who requires
it (assuming it chooses to do so), successful employment creation bears a special
role in contributing to more rapid poverty alleviation. Employment creation also
remedies the problem of the insufficient amount of social grants and is generally
considered to be preferable to income transfer via handouts in the form of social
grants.114 The reality remains, however, that there are people trapped in the gap
between being employed and being entitled to social assistance. It is this group
of people for whom a right to have access to work holds the greatest promise.115
6

THE PROSPECTS OF THE RIGHT TO WORK: RECOGNITION AS
AN “UNENUMERATED” RIGHT OR PART OF AN EXPANDED
INTERPRETATION OF LIFE AND DIGNITY?
Constitutions and bills of rights are necessarily products of their time and
context. In order for these documents to continue to address important societal
issues, it has been argued that constitutions need to reserve room for their own
development through the addition of new rights and through new interpretations
being given to “old” rights.116 According to De Villiers, there are various reasons
which explain why this is necessary.117 First, societal circumstances change and
the interpretation given to bills of rights must keep track of the needs and
requirements of society. Secondly, the legal obligation of the state to take certain
active steps to realise and respect fundamental individual rights is facilitated by a
“living constitution” which evolves so as to keep pace with changes in society.
Thirdly, human rights philosophy acknowledges that fundamental rights have to
adapt as more insight into human nature and the organisation of government is
gained.118
The South African Constitution (incorporating the Bill of Rights) was drafted
only a few years ago and its provisions are, in comparison to those of older
constitutions, comprehensive. But this comprehensiveness does not imply that
________________________

112 Von Maydell “The Transformation of Social Security Systems” in Blanpain Labour Law,
Human Rights and Social Justice (2001) 33.
113 Tiwari Public Policy in India: Some Emerging Concerns (2002) 185 190.
114 See, Sarfati “Interaction between labour market and social protection systems: policy
implications and challenges for the social partners” 2003 The International Journal of
Comparative Labour Law and Industrial Relations 257.
115 On the philosophical underpinnings of the right to work as a fundamental right and as a
prerequisite for the attainment of social justice, see, Cooper in Goldblatt and McLean
Women’s Social and Economic Rights (2011) 249.
116 De Villiers “The Protection of Social and Economic Rights: International Perspectives”
1996 Paper 9 Centre for Human Rights, UP 3.
117 De Villiers 1996 Paper 9 4.
118 Ibid.
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the provisions of the Constitution expressly cater for every eventuality.119 The
judges of the Constitutional Court in Ferreira all seemed to agree, for example,
that the interim Constitution protected both enumerated and unenumerated
freedom rights.120 There is nothing to suggest that the position has changed when
it comes to the final Constitution. Perhaps more importantly for the argument at
hand, it appears to be the task of courts to identify unenumerated rights in
appropriate, limited, circumstances with reference to the text and framework of
constitutional values established in terms of the constitutional text.121 To date,
this has not occurred. Instead, judges have preferred to utilise an expanded
interpretation of enumerated constitutional rights, on occasion, in order to
address cases which argue for the existence of a right which has not specifically
been included in the Bill of Rights.122
The right of everyone to have their dignity respected and protected123 is
probably most conducive to such an exercise. For example, the Constitutional
Court’s purposive interpretation of the right to dignity in Dawood v Minister of
Home Affairs enabled it to give recognition to the importance of family life.124 A
comment of Justice Brennan in this regard is noteworthy:
“For if the interaction of this Justice and the constitutional text over the years
confirms any single proposition, it is that the demands of human dignity will never
cease to evolve.”125

Understanding human rights as a legal means of protecting human dignity is
consistent with the approach in international law and is a convenient, lesscontroversial way of expressing a claim for an unenumerated right.126 In Minister
of Home Affairs v Watchenuka127 the Supreme Court of Appeal accepted that:
“[t]he freedom to engage in productive work – even where that is not required in
order to survive – is indeed an important component of human dignity . . . for
mankind is pre-eminently a social species with an instinct for meaningful
association. Self-esteem and the sense of self-worth – the fulfilment of what it is to
be human – is most often bound with being accepted as socially useful.”

There is also a small body of jurisprudence that argues that the right to life in the
South African Constitution may have to be construed in such a way that it
________________________

119 Kruger and Govindjee “The recognition of unenumerated rights in South Africa” 2011
unpublished paper submitted for publication to the South African Public Law journal.
120 Ferreira v Levin NO 1996 1 SA 984 (CC).
121 Kruger and Govindjee 2011 unpublished paper.
122 Kruger and Govindjee 2011 unpublished paper.
123 S 10 of the Constitution.
124 Dawood v Minister of Home Affairs 2000 3 SA 936 (CC) paras 36–38.
125 Cited in Stephen Wermiel “Law and human dignity: the judicial soul of Justice Brennan”
1998 William and Mary Bill of Rights Journal 223 239 as quoted in Chaskalson 2000
SAJHR 205.
126 Both the preambles to the ICCPR and the ICESCR declare that “these rights derive from
the inherent dignity of the human person”. Dignity is also mentioned in the preambles of
the UN Charter and the African Charter on Human and Peoples’ Rights. See, Langa 2003
SALJ 676.
127 2004 4 SA 326 (SCA) para 27. Also see, Affordable Medicines Trust v Minister of Health
2006 3 SA 247 (CC) para 59; Reference Re Public Service Employee Relations Act (Alta.)
[1987] 1 SCR 313 (SCC); Malik and Mahmud v Bank of Credit and Commerce
Internatinoal SA (in liquidation) [1998] AC 20 para 37; Johnson v Unisys Ltd [2001]
UKHL 13 [2001] IRLR 279 (HL) para 35.
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includes socio-economic entitlements not contained in the Constitution or, that it
at least, enhances those socio-economic rights guaranteed by the Constitution.
As Pieterse argues:128
“To be deprived of clothing, sanitation, employment or means to secure a
livelihood can seriously encroach upon the quality of human life and may even
threaten survival. The constitutional right to life must at least ensure access to these
basic survival requirements if it is to have any significance for a large percentage of
the population.”129

In S v Makwanyane it was suggested that the right to life, coupled with the right
to dignity, may impose a positive duty on the state to create conditions which
enable people to enjoy these rights as something more than a guarantee of mere
physical existence.130 In City of Johannesburg, the court linked the absence of
adequate housing for the respondents, as well as their potential eviction, to the
effect that this depravation would have on their employment prospects, their
livelihood, their dignity and their life.131 International law and s 21 of the Indian
Constitution provides support for reading the right to work into either the right to
dignity or the right to life, although at least one court in southern Africa has
already rejected this notion expressly.132
It might also be tempting for some to press for the recognition of a right to
work in South Africa on the basis that the right appears in international law.133
While international law may indeed improve the likelihood of the rights to
dignity and/or life being understood to include such a derivative right, the
prospects of a court feeling compelled to recognise the right to work in South
Africa purely on the basis that it is accepted in various international or regional
documents appears to be poor.134
________________________

128 Pieterse “A different shade of red: socio-economic dimensions of the right to life in South
Africa” 1999 SAJHR 384.
129 Ibid. Also see, in general, in this regard City of Johannesburg v Rand Properties (Pty)
Ltd.
130 O’ Regan J in S v Makwanyane 1995 6 BCLR 665 (CC) para 25. Also note the minority
judgment of Arbour J in Gosselin v Quebec (Attorney General) [2002] 4 SCR. 429
holding that a minimum level of welfare is so closely connected to issues relating to a
person’s basic health and security, and possibly even survival, that such a right to
minimum welfare must encompass these issues.
131 City of Johannesburg para 64.
132 Baitsokoli v Maseru City Council 2005 3 All SA 79 (LesCA) paras 17, 20, 23 and 24.
Govindjee “Lessons for South African social assistance law from India: Part 2 – Is there
more to the right to life in South Africa?” 2006 Obiter 33; See, General Comment 6,
U.N.Doc. HR1/GEN/1/Rev.1 (1994) para 5; Olga Tellis v Bombay Municipal
Corporation [1987] LRC (Const) 351 368. Also see, Davis 2006 SAJHR 305 for authority
that a reading of the right to life which imposes positive duties is indicative of a
transformed conception of rights. On the prospects and limitations of the equality right to
address gender-related work issues, as well as the advantage of a constitutional right to
work as against the general equality right, see, Cooper in Goldblatt and McLean Women’s
Social and Economic Rights 275.
133 For instances of the international recognition of a right to work, see footnote 81.
134 South Africa’s record of generally failing to ratify international instruments which go as
far as to recognise a right to work, such as the ICESCR, count against such an
understanding, although the Convention for the Elimination of Discrimination Against
Women, which South Africa has ratified, contains a provision pertaining to the right to
work that is almost identical to that contained in the ICESCR. In addition, the general
continued on next page
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7 CONCLUSION
The non-inclusion of a constitutional right to work has certainly made it a
challenging proposition to argue in favour of the recognition of such a right in
South Africa.135 It also seems to have resulted in the topic receiving scant
academic or judicial recognition in the country, with the natural tendency being
to focus on the scope and limitation of enumerated rights. This article certainly
does not suggest that the current efforts on the part of government to create
decent work opportunities are deficient. These efforts, combined with the
numerous other state interventions striving to give effect to the socio-economic
rights of people in South Africa, must be factored into the debate. The problem
with the current position is that government policy in terms of employment
creation does not enjoy the same impetus and escapes the same level of civil
society, academic and judicial scrutiny that other socio-economic rights currently
receive.136 As a result, the perception is that job creation strategy is left to the
whim of the government of the day – without even being subjected to the criteria
associated with other socio-economic rights, namely that the state must take
reasonable legislative and other measures, within its available resources, to
achieve progress in its employment creation efforts.137 In the unlikely event that
a new government completely changed focus and, for example, decided to
prioritise social assistance or another right by reallocating all the resources
currently allocated to job creation, the prospects of successfully challenging such
a policy change are uncertain.138
Leaving aside the possibility of a constitutional amendment giving effect to
such a right, the quickest method of correcting the situation would be for
government to introduce legislation regulating its own employment creation
activities. The provision in s 39(3), in terms of which the Bill of Rights does not
deny the existence of a right or freedom that is recognised or conferred by
common law, customary law or legislation, to the extent that it is consistent with
the Bill, will serve as constitutional support for such law.
Assuming that this does not occur, it would possibly be left to a group of
individuals who are currently excluded from the social assistance system and
who have unsuccessfully tried to obtain any employment (including employment
on an available public works programme) to claim, by way of a class action,
________________________

135
136
137
138

provisions pertaining to international law contained in chapter 14 of the Constitution do
not appear to take the argument further in the absence of any legislation making
provisions for such a right. Finally, in this regard, while international legal instruments
such as the UDHR, ICESCR and CEDAW contain some reference to the right to work, it
must be noted that the nature and the extent of the right is not defined further, leaving it to
states which have ratified the conventions to give their own content to the right: see,
Cooper in Goldblatt and McLean Women’s Social and Economic Rights 250.
Regarding whether a constitutional right to work could achieve social justice for women,
by improving their position in the labour force, see, Cooper in Goldblatt and McLean
Women’s Social and Economic Rights 245–276.
See, in general, Pieterse 2004 SAJHR 409; Mureinik “Beyond a charter of luxuries:
economic rights in the Constitution” 1992 SAJHR 471–473. See, Mundlak 2007
International Labour Review 211.
See, Mundlak 2007 International Labour Review 208. On the exercise of public power
within the framework set by the Constitution, see, Chaskalson 2000 SAJHR 200.
The fact that s 7(2) of the Constitution states that: “The state must respect, protect,
promote and fulfil the rights in the Bill of Rights” (own emphasis) adds to the problem.
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social assistance based on the wording of s 27.139 The group could, in the
alternative, tender their ability to work in exchange for some form of
employment guarantee (along the lines, perhaps, of the average benefit enjoyed
by workers on an existing public works programme). It may well be the case that
such a matter has only not come before the courts to date due to the state’s
ability to progressively increase the scope of the child support grant over the past
few years, as well as the recent age equalisation of the older persons grant. Once
the state fails to expand the scope of social assistance further (for example, by
refusing to pay social assistance progressively to able-bodied persons between
the ages of 18 and 60 years of age), the situation may be different. The court’s
response to such a challenge, and its ability to choose between the competing
values and make sophisticated judgments as to their relative weights, could
impact directly upon the lives of many people in South Africa currently unable to
find employment yet excluded from the purview of the social assistance
system.140
A great deal has been written about the role of the judiciary in charting the
course of transformation and in securing a greater level of social justice.141 The
Constitution certainly provides the courts with significant leeway with which to
further its transformative aims,142 although some believe that the full potential of
judicial review remain unrealised:
“The remains of South Africa’s pre-constitutional legal culture . . . continues to
blind South African legal scholars and judges alike to the transformative
possibilities inherent in the institution of judicial review. Its traces are evident even
in the judgments of the Constitutional Court which, despite unequivocally
affirming the justiciability of socio-economic rights and the judiciary’s competence
to enforce them, remain peculiarly hesitant to showcase the full extent of this
competence.”143

It is better to accept that it is courts themselves that must determine the location
and degree of flexibility of their boundaries and willingness to intervene in
social-policy processes through principled, case-by-case deliberation.144 Trans________________________

139 The situation would appear to be tailor-made for class proceedings: see, The Permanent
Secretary, Department of Welfare, Eastern Cape Provincial Government v Ngxuza 2001 4
SA 1184 (SCA), where the court commented on the institution of a class action in
circumstances where disability grants were suspended unilaterally by the responsible
provincial government. The fact that the class was drawn from the very poorest within
society who had the least chance of vindicating their rights through the legal process and
who were scattered throughout the province, many of them in small towns and rural areas,
weighed heavily with the court.
140 On this balancing process, see, Chaskalson 2000 SAJHR 201, 202.
141 Michelman 1995 SAJHR 478; Moseneke 2002 SAJHR 318–319. There are, of course, also
other role-players in the form of Justice Centres, the Legal Aid Board, Law Clinics, Bar
Councils, Associations of Attorneys, Chapter 9 Institutions, non-profit organisations,
community- and religious-based organisations: see, Langa 2003 SALJ 675.
142 Pieterse 2004 SAJHR 406; Bilchitz 2002 SALJ 496; Klare 1998 SAJHR 188; Fitzgerald
“Judicial activism and independence: one Australian perspective” 1997 SALJ 497. On the
justiciability of a right to work, see, Cooper in Goldblatt and McLean Women’s Social
and Economic Rights 272–275.
143 Pieterse 2004 SAJHR 416; see also, Moseneke 2002 SAJHR 318.
144 Pillay “Implementation of Grootboom: implications for the enforcement of socioeconomic rights” 2002 Law, Democracy and Development 320. The judges’ quandary of
whether or not to address substantial questions of social justice is well-known to the
continued on next page
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formative jurisprudence must be grounded in a court’s understanding of the
actual conditions in which people are living.145 The contribution of the Eastern
Cape bench has been remarkable as a result of the clarity and consistency of its
views, coupled with an appreciation of the urgency of the situation in the
province. This bench has successfully answered the call of many individuals and
groups who have suffered as a result of the violation of their constitutional
rights. Most importantly, there also appears to be a realisation on the part of the
judges of the division that their “successes” in ensuring the meaningful
realisation of people’s rights pale in comparison to the multitude of people who
still require some form of assistance.146 A deep appreciation of this reality might
be conducive for a further stretch from the courts in matters involving
unenumerated socio-economic rights, even in the absence of a direct constitutional or legislative mandate regarding such claims. Support for a fresh
approach, which would see the courts carefully innovating where required, in
order to give effective protection to a previously unrecognised and unenumerated
right, has the potential to enhance a social justice agenda. This could arguably be
justifiable given the urgency of the situation, the transformative nature of the
Constitution and the values upon which South African society is based.
The crucial role played by courts in South Africa in contributing to the
enhancement of social justice would suggest that the courts will increasingly be
asked to adjudicate in areas of economic policy which would bring them into
direct conflict with the state.147 The broadly couched employment creation
objectives of government, lack of work opportunities in the country and inability
of the social security system to cover everyone who is unable to support
themselves and their dependants are likely to accelerate this process. It has been
argued that the Constitution has certainly provided the courts with the necessary
tools to contribute to the resolution of these difficult questions should they
choose to do so in appropriate circumstances.
Fifteen years ago, Michelman predicted that such occurrences would present
themselves to the courts in South Africa and urged the courts not to shirk from
the task of adjudication in these instances.148 By recognising, for example, that
the state has a duty to take reasonable measures to achieve the progressive
realisation of a right to work, the court can ensure that it is part of the efforts to
find a solution when there is desperation due to the economic situation in the
country. As controversial and uncomfortable as such a task may appear to be for
the judiciary, the alternative of political agitation demanding a right to work
would seem to be far more undesirable.

________________________
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Indian judiciary: see, Bhagwati “Bureaucrats? Phonographers? Creators?” (21-09-1986 –
23-09-1986) The Times of India as quoted in Meer 1993 SAJHR 361.
Moseneke 2002 SAJHR 318–319.
See, Ndevu 2.
See, Davis 2006 SAJHR 316.
Michelman 1995 SAJHR 480, 482. Hlophe has argued specifically that the judiciary
should grapple with complex social-policy issues such as the high rate of unemployment
in the country: Hlophe 1995 SALJ 23.
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1 INTRODUCTION
It is well-known that the outstanding feature of the South African land holding
system until 1991 was that it was racially-based. This had a dire impact on
access to land in general and the re-structuring of South African communities in
particular. In this regard the redistribution programme, embodied in s 25(5) of
the final Constitution, was embarked on following the first free elections in
1994. Forced removals by way of which large sections of the South African
population were relocated in order to fit into the overall scheme of spatial
segregation, are furthermore well-documented.1 Under the interim Constitution,
the restitution programme was specifically provided for in order to address the
loss of land and rights in land.2 The manner in which land was held or the kind of
control or power that a person or community had in relation to land was
furthermore regulated on the basis of race. Accordingly, a person or
community’s cultural or racial background determined not only the general
access to land and property, but also specifically where the land or property was
located and more particularly, the manner in which or the extent of which control
over the property could be exercised. The latter is referred to as tenure. Tenure
reform, post-1991, is the focus of this contribution.
In the course of 2010 the Department of Rural Development and Land Reform
published its Strategic Plan for the period of 2010–2013. Land reform in
general, and tenure reform (linked with rural development) in particular, have
been identified as key components for the success of rural development.
Although an all-encompassing green paper on tenure reform and corresponding
legislation are envisaged,3 the policy documents and legislation have not been
________________________

BIuris (cum laude) LLB LLM LLD (North West University).
1 Bennett “African Land – A History of Dispossession” in Zimmermann and Visser (eds)
Southern Cross: Civil and Common Law in South Africa (1996) 65–94; Walker
Landmarked: Land Claims and Land Restitution in South Africa (2008) 11–31; Carey,
Miller and Pope Land Title in South Africa (2000) 18–44; Cross and Haines Towards
Freehold: Options for Land and Development in SA’s Black Rural Areas (1988) 73–92.
2 Badenhorst, Pienaar and Mostert Silberberg & Schoeman’s Law of Property (2006) 590–591
and 629–630; Van der Walt Constitutional Property Law (2005) 1–10; Cary, Miller and
Pope Land Title 282–284.
3 The green paper was expected in May 2010 but was postponed until 19-07-2010 and
thereafter postponed indefinitely – see, inter alia, Duvenhage “Land reform to stir angry
debate” http:/www.fin24.com/Economy/Land-reform-20100719; Anon “Agri SA warns
against ‘drastic’ land reform” Mail and Guardian (10-06-2010) http:/www.mg.co.za/ article (accessed 02-08-2010).
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published yet. Why is government embarking on a new tenure reform initiative,
16 years after the new political dispensation? What are the problems and
challenges experienced? How are these challenges to be addressed? These are
some of the questions to be dealt with in this contribution. In order to understand
the present difficulties of tenure reform, it is necessary to provide a brief
historical background to underline the need for tenure reform in the first place.
Thereafter a brief exposition of the most important legislative measures that deal
with tenure reform will be provided. Within this context the focus shifts to
whether, over the past 16 years, the three underlying goals of tenure reform have
been addressed sufficiently. Finally, the need for intervention and the possible
scenarios connected therewith, will be explored.
2 BRIEF HISTORICAL BACKGROUND
At the time of the publication of the White Paper on Land Reform4 in 1991, a
diverse, fragmented, racially based land control system prevailed in South
Africa. It was diverse because a vast variety of land control forms,5 depending on
the relevant geographical location of the land and the particular background of
the rights holder, existed. The land control system was fragmented as the country
was subdivided into four provinces,6 four national states,7 and six self-governing
territories,8 each managing and regulating land within its own borders according
to different laws and regulations.9 Further distinctions were also relevant depending on whether land was communal land and whether land was located within
rural areas or had been earmarked for township establishment.10 Not only was
the occupation of land limited in terms of geographical areas, but the kind of
right available to the holder, was furthermore prescribed.
Although the “land question” had many dimensions, the racial foundation of
the landholding system was first addressed, even before the new political dispensation officially dawned in 1994, by promulgating the Abolition of Racially
Based Land Measures Act.11 Even though all racially discriminatory land
measures were abolished in the course of 1991, it was soon realised that the mere
abolition of a network of measures, developed over a period of many years, was
not enough to restore the land ownership imbalance in South Africa, or to
address the skewed land patterns.12 The final Constitution improved on the
________________________

4 White Paper B–91.
5 See, for more detail, Badenhorst, Pienaar and Mostert Law of Property 585–588; Carey,
Miller and Pope Land Title 241–242.
6 The former Natal, Cape, Transvaal and Orange Free State provinces.
7 Transkei, Bophuthatswana, Ciskei and Venda.
8 Gazankulu, KwaNdebele, Kwa-Zula-Natal, Qwa-Qwa, Lebowa and KaNgwane.
9 See, for a detailed exposition, Van der Merwe and Pienaar “Land Reform in South Africa”
in Jackson and Wilde (eds) The Reform of Property Law (1997) 334–340.
10 See, the exposition of communal land and relevant tenure forms Tongoane v Minister of
Agriculture and Land Affairs 2010 6 SA 214 (CC) paras 11–29.
11 Act 108 of 1991. See, for more detail, Van der Merwe and Pienaar in Jackson and Wilde
Reform of Property Law 334–380; Van der Walt Constitutional Property Law 1–4; Pienaar
and Brickhill “Land” in Woolman, Roux and Bishop (eds) Constitutional Law of South
Africa (2007) ch 48 1–3.
12 Van der Walt Constitutional Property Law 4–9; Pienaar and Brickhill in Woolman et al
Constitutional Law ch 48 3–5; Van der Walt “Towards the development of post-apartheid
continued on next page
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restitution programme facilitated by the interim Constitution, and embodied an
all-encompassing approach to land reform by providing for three separate, but
inter-connected, sub-programmes which were briefly mentioned in part 1 above,
namely that of (a) redistribution;13 (b) tenure reform;14 and (c) restitution of
land.15 The commencement of the final Constitution coincided with the
publication of the White Paper on Land Policy16 in which the fourfold aim of
land reform was set out, namely (a) to redress the injustices of apartheid; (b) to
foster national reconciliation and stability; (c) to underpin economic growth; and
(d) to improve household welfare and alleviate poverty.17
3 THE NEED FOR TENURE REFORM
As mentioned, various measures, depending on the location of the land and the
cultural and racial background of the relevant person or community, prevailed in
the different areas and regions in South Africa. Because a permit-based approach
instead of a rights-based approach was followed in relation to land holding, the
specific permit determined the kind of entitlement the holder thereof could
exercise. Being personal rights, these entitlements were generally insecure and
could usually not be employed to access credit or financial markets.18 Because
there were so many legislative measures dealing with the legal basis of landholding, the multitude of a varied system of “rights” complicated the regulation and
administration of land markedly. Whereas some individuals and communities
occupied land in accordance with the existing complex system of legislative
measures, other persons occupied land without any legal foundation of any kind
– in some instances for decades – rendering them vulnerable to eviction.19
Accordingly, it was essential that an in-depth tenure reform programme was
embarked upon which aim was not only to strengthen existing insecure rights,
but also to rationalise and streamline the various forms of rights, in line with the
spirit of the Constitution. This means that the form of tenure opted for, not only
had to be more secure than those granted during the pre-constitutional era, but
the tenure form furthermore had to embody equity (for example on the basis of

________________________

13
14
15
16
17
18
19

land law: an exploratory survey” 1990 De Jure 1–45; Van der Merwe and Pienaar in
Jackson and Wilde Reform of Property Law 350–357.
Provided for in terms of s 25(5) of the final Constitution. See, in general, Badenhorst,
Pienaar and Mostert Law of Property 593–606; Pienaar and Brickhill in Woolman et al
Constitutional Law ch 48 25–52.
Provided for in terms of s 25(6) of the final Constitution. See, in general, Badenhorst,
Pienaar and Mostert Law of Property 607–29, Pienaar and Brickhill in Woolman et al
Constitutional Law ch 48 10–25.
Under s 25(7) of the final Constitution. See, in general, Badenhorst, Pienaar and Mostert
Law of Property 629–651, Pienaar and Brickhill in Woolman et al Constitutional Law
ch 48 52–68.
Department of Land Affairs White Paper on Land Policy 1997 which was preceded by the
Green Paper on Land Reform in February 1997.
Department of Land Affairs White Paper on Land Policy 1997 v.
Department of Land Affairs White Paper on Land Policy vi. See also, Carey, Miller and
Pope Land Title 456–458.
De facto rights, also referred to as “social tenure”. This embodies occupation or tenure
without a formal basis.
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due to it not being just and equitable in the relevant circumstances, tenure is
influenced in that the (unlawful) occupier remains in occupation of the house or
land. However, the mere refusal of an eviction order does not in itself transform
the unlawful occupation to lawful occupation. The resulting continued tenure is
therefore in accordance with PIE, thereby constituting a statutory form of tenure.
It is also within the power of the relevant parties to negotiate the particular basis
on which occupation prevails once the eviction order was denied. Tenure may
furthermore be influenced by the provision of suitable alternative accommodation. Under s 4 of PIE, the provision of suitable alternative accommodation
has to be considered only if the land had been occupied unlawfully for a period
longer than 6 months.103 Eviction applications under s 4 relate to normal (nonurgent) applications by private land owners.104 Under s 6, however, dealing with
eviction applications by organs of state, the availability of suitable alternative
accommodation is always a factor that has to be considered, irrespective of the
duration of unlawful occupation.105 If suitable alternative accommodation is
linked with the granting of an eviction order, tenure “reform” in relation to the
unlawful occupiers has occurred. Accordingly, effecting tenure reform may, to
some extent, be greater in cases where organs of state initiate eviction
proceedings than when private parties litigate.
The Land Reform (Labour Tenants) Act106 was promulgated with mainly two
aims in mind: to (a) protect this vulnerable sector of society by confirming
(existing) tenure rights107 at the time the Act commenced; and (b) to endorse
redistribution by providing a process in which labour tenants could acquire
ownership and other corresponding rights to land.108 The Act is a valuable
redistribution tool as portions of land that formed part of the original farm (or
other land) are transferred to the beneficiaries resulting in the former labour
tenant becoming an owner in his or her own right. However, before this process
is completed, short-term tenure protection for tenants is provided under the strict
eviction provisions in ss 7 and 15 respectively.
The Provision of Land and Assistance Act109 was already promulgated during
the previous political dispensation and was mainly utilised for the designation
and subdivision of land and the concomitant settlement of persons and
communities. When the overall land reform programme was embarked on in
1994 it was soon realised that the existing Act could be re-employed more
effectively in light of the demands for the redistribution programme as such.
Hence the Act was re-drafted in 1998.110 Although the Act essentially remained a
redistribution tool in that both state and private land could be earmarked for
settlement under the Act, the 1998 amendments introduced further provisions for
________________________

103
104
105
106
107

Section 4(7).
See, for more detail, Badenhorst, Pienaar and Mostert Law of Property 653–659.
See further, Badenhorst, Pienaar and Mostert Law of Property 655–656.
Act 3 of 1996.
Existing rights refer to the rights that prevailed at the time that the Act commenced,
before the process in which redistribution could occur, was embarked on.
108 Corresponding rights could include servitudes or other use rights linked with the exercise
of ownership.
109 Act 126 of 1993. It was promulgated as the Provision of Certain Land for Settlement Act
but amended in 1998 to reflect an amended title.
110 Provision of Certain Land for Settlement Amendment Act 26 of 1998.
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financial assistance. The Act was again amended in the course of 2009. These
amendments are aimed at establishing a framework that would empower the
Minister to, in the case of historically disadvantaged persons, (a) provide access
to land, (b) secure or upgrade their tenure of land, and (c) provide access to land
to those who were dispossessed (but do not qualify in terms of the Restitution of
Land Rights).111
Concerning the so-called Coloured rural areas, the Transformation of Certain
Rural Areas Act112 was promulgated in order to transfer particular portions of
land to the benefit of the inhabitants thereof, in substitution for the land-holding
system of the Rural Areas Act (House of Representatives) 9 of 1987.113 The Act
is both a redistribution and a tenure reform tool. It aims to dismantle the existing
rural land tenure regime and replace it with measures in line with the overall land
reform programme while at the same time dealing with the needs and aspirations
of the particular relevant community.114
4 4 Particular problem areas and short-comings
The above exposition provides information regarding the main legislative
measures that were promulgated, either to address tenure reform in particular (be
it as an interim protective measure or to overhaul tenure forms in principle) or to
address redistribution or unlawful occupation of land, but which measures also
had some implications for tenure reform. This part will deal with particular
problem areas or short-comings identified in relation to the broad framework of
legislation.
4 4 1 Myriad of legislative measures
As explained above, short-term security of tenure may be promoted to some
extent, by the effective regulation of eviction. In this regard different eviction
procedures are set out for different categories of occupiers or rural dwellers. In
each instance the correct Act applicable has to be identified, which has
implications for beneficiaries and land owners regarding requirements, onus of
proof and the particular forum that has to be approached. For example, ESTA
applies to persons who occupy with consent, but only in relation to rural or periurban areas. PIE generally applies to persons who never had consent or persons
who had consent at some stage, but lost it, causing them to be unlawful at the
time the eviction application was instituted. PIE applies nationally in relation to
urban and rural land. The Labour Tenants Act applies nationally, but only in
relation to labour tenants, a technical term set out in the Act that includes only
rural dwellers, and only the Land Claims Court has jurisdiction. Accordingly, the
________________________

111 Act 22 of 1994.
112 Act 94 of 1998.
113 During the pre-constitutional dispensation (before 27-04-1994) persons belonging to the
Coloured racial group had their own parliamentary chamber, the House of Representatives. This Act was promulgated by the House of Representatives in the interest of
its members. Forerunners to this Act included the Rural Coloured Areas Act 24 of 1963
and the Rural Coloured Areas Amendment Act 31 of 1978.
114 See, for a more detailed discussion, Badenhorst, Pienaar and Mostert Law of Property
605–606; Pienaar “Lessons from the Cape: Beyond South Africa’s Transformation Act”
in Godden and Tehan (eds) Comparative Perspectives on Communal Lands and Individual Ownership (2010) 186–212.
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legislative framework regulating eviction is complex. Valuable resources could
be conserved by developing a more simple, streamlined approach. However, the
protection of the vulnerable should never be sacrificed in any process of
simplification and/or rationalisation.
4 4 2 Particular problem areas in specific legislative measures
Whereas the above exposition underlines a general problem area, the following
discussion will focus on particular short-comings or problem areas in identified
statutes.
(a) ESTA
The reasons for continued insecurity of farm workers and the prevalence of
evictions are manifold, ranging from socio-economic considerations, labour
issues, the impact of climate and natural elements (eg. more evictions when there
are severe droughts), political developments, business and trade considerations,
the level of literacy and school education of occupiers and the steady decline in
commercial farms operating.115 In this contribution, emphasis will be placed on
problems in relation to the interpretation and application of ESTA.
At the outset the concepts of “occupier” and “evict” are already problematic.
As explained above, the current interpretation of “occupier” negates the concept
of tacit consent which has serious implications for especially female spouses and
in some cases, other members of the household. Furthermore, the term “evict” as
it currently stands entails a removal of a person (or persons) from a parcel of
land as defined in the deeds registry. Constructive eviction is not dealt with at all
in this equation. This means that persons “voluntarily” leave the land after their
continued occupation has been made unbearable. The protection of their right to
water alone, as provided for in s 6(2)(e), is insufficient to protect against
constructive eviction. Regarding eviction applications in particular, various
problem areas arise. Serious questions are raised as to whether the notification
provisions set out in the Act are really effective. Although the Act provides that a
notice of eviction has to be served on the local authority and the relevant land
reform department, nothing much follows from that. Recent case law has
confirmed that the relevant local authority need not be joined in eviction
proceedings of individuals or families from privately owned land.116 Although it
is trite that it is not the private land owner’s duty or responsibility to provide
access to housing, the question remains as to how local authorities can be more
involved in assisting with eviction applications on the one hand and actively
participating in the realisation of access to housing, on the other. Interesting case
law developments in relation to PIE have resulted in joinder of local authorities
in eviction proceedings, orders of meaningful engagement and actual provision
of alternative accommodation.117 These developments have not occurred in
relation to ESTA.
________________________

115 Apparently farm workers’ numbers have declined from 1 million in 2008 to 750 000 in
2009 and the number of commercial farms have declined from 60 000 in 2004 to 40 000
in 2009 – see, Azzakani “Doodloopstraat of oplossing?” Die Burger (10-08-2010) 13.
116 Drakenstein Municipality v Hendricks 2010 3 SA 248 (WCC); Pietersen v Van Deventer
(LCC 158/2009) (25-03-2010).
117 See, for example, Occupiers of Erf 101 v Daisy Dear Investments 2009 JOL 23840
(SCA); Sailing Queen Investments v The Occupants La Colleen Court 2008 6 BCLR 666
continued on next page
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Apart from actual service and joinder issues, further phases of the overall
eviction process also pose certain challenges. In this regard the request for a
probation report is essential and plays an important part in the consideration of
eviction applications.118 However, in many instances the process continues in the
absence of a report as the delay caused by waiting for the report may not be
unreasonably long. In some instances the reports that have been submitted in no
way contribute to the process but merely reproduce meaningless phrases. It is
thus quite possible that a court may proceed with the eviction application without
having the full picture and all relevant information before it. In the event of an
eviction order being granted at lower courts’ level, the eviction order is reviewed
by the Land Claims Court. This process is also not without problems. Incomplete
files invariably reach the Land Claims Court resulting in drawn-out correspondence in order to compile detailed, complete files. Despite suspending
eviction orders for the duration of the review process, some evictions still take
place.119 Once the review process has been completed, the occupiers may have
left the land already and cannot be found. The review process furthermore only
covers the granting of the eviction order but has no authority concerning the
execution of the order. If an eviction order is executed incorrectly, the Land
Claims Court would generally not be aware thereof, except if the particular
individual has the resources to approach the court.120
Quite a large percentage of eviction applications are linked to labour matters.
In this context it is not always clear what the respective spheres of jurisdiction of
the magistrate’s court or Land Claims Court are on the one hand and what that of
the CCMA is on the other.121
The promotion of long-term security of tenure as set out in Chapter II of
ESTA is especially troublesome. Although s 4 of ESTA provides for the securing
of tenure, this obligation is not spelled out in particular. Agri-villages have been
on the table for more than a decade, yet hardly any such villages have been
developed. Some of the existing impediments relate to insufficient funding,
questions linked with effective transport and infrastructure, the administration of
land, including the survey and subdivision of land and in particular identifying
and defining the responsibilities of all role players involved.
Perhaps the most disconcerting aspect of evictions is that, in terms of data
reproduced in the Nkuzi Development Report of 2005, only 1% of evictions in
South Africa was lawful. This means that the correct legislative measure was
used and the relevant legal channels were followed in only 1% of all cases where
persons were removed or evicted from land or the houses they occupied. One
clear conclusion is, thus, that the law and everything it embodies, is wholly
avoided in by far the majority of evictions. This has enormous consequences for
________________________

118
119
120
121

(W) and Blue Moonlight Properties 39 (Pty) Ltd v Occupiers of Saratoga Avenue 2009 1
SA 470 (W).
Provided for in s 9(3) of ESTA.
Van Heerden v Magaga 2008 JOL 21378 (LCC).
Sibeko v Rautenbach 2008 JOL 21376 (LCC).
See, eg., Fargo v Vecto Trade (Edms) Bpk 2007 ZALCC 5 (07-03-2007) and Joubert v
Hendricks 2007 ZALCC 6 (19-03-2007). Various other issues are also linked to labour,
for example poor wages and poor assistance from trade unions – see, Ferreira “Review of
farm wages promised” Sunday Times (01-08-2010) 4.
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the way forward. It is imperative that all parties involved are informed about the
legal channels available to them. This also impacts on the dissemination of
information, the promotion of awareness of occupiers’ rights, the correct
procedure and the importance of legal representation.
Within the context of eviction the following particular challenges may be
identified:
• Lawful evictions need to be promoted;
• Strict compliance with the Act is essential;
• Access to information and legal representation need to be broadened; and
• Amendment of ESTA is required in relation to:
– the definition of “occupier”, particularly in relation to wives and
spouses and persons who derive occupation by way of tacit consent;
– reformulation of eviction to encompass constructive eviction as well;
– provisions dealing with the joinder of local authorities in particular instances; and
– provisions dealing with the provision of suitable alternative accommodation.
(b) CPA
In theory and on paper CPAs make sense. Unfortunately experience has shown
that the substantial and procedural requirements are very difficult to meet in
practice and that the complexity involved in some of the common law options
described above, have not been done away with.122 The procedure is furthermore
expensive and time-consuming. Difficulties are experienced in rural areas when
traditional authorities do not participate, thereby dragging the process out even
further. In existing CPAs the human factor further inhibits successful functioning
of a CPA as internal struggles, inexperience and incapacity may lead to the
collapse of the CPA.
(c) Labour Tenants Act
Despite the Act being on the statute book for 14 years already, practitioners and
courts still grapple with the concept of “labour tenancy”. Concerning tenure
security, Chapter III provides for the procedure in which former labour tenants
can become land owners themselves. In this regard good governance is crucial. It
is essential that labour tenancy applications are published and processed as
expediently as possible. In practice, major problems are experienced within
government departments concerning assisting and processing these claims.
(d) CLARA
To some extent the complex tenure system that was in existence in 1994, still
prevails today. The Tongoane judgment has indicated that in the traditional or
communal areas the pre-constitutional tenure provisions, in particular Proclamation R188 and Proclamation R293 co-exist with customary or indigenous
________________________

122 See, the discussion in Badenhorst, Pienaar and Mostert Law of Property 622 and the
sources mentioned there.
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land tenure. The fact that CLARA was found to be unconstitutional means that
there is no envisaged over-arching legislative measure to regulate these areas.
Instead, the existing mixed tenure systems continue indefinitely. Apart from the
inherited complexity, the unique nature of communal or traditional tenure
contributes to the enormity of the task of addressing insecure tenure. The reason
for this is that indigenous or customary tenure is in fact two dimensional in
nature: on the one hand an individual component allows a person or family to
use land after allotment to the benefit of that particular person or family. On the
other, the communal dimension entails having access to the commonage and
communal resources and exploiting the whole of the area to the benefit of the
community at large. Apart from the unique nature inherent to indigenous tenure,
certain practices may inhibit equality in the allocation and use of land.123 Within
this context, a “one fits all” approach is not necessarily the answer. A clear
policy setting out the approach towards communal land is, however, still lacking.
5 HAVE THE TENURE REFORM GOALS BEEN ACHIEVED?
Sixteen years into an overall land reform programme government is preparing a
green paper on tenure reform. Why at all and why now? Perhaps the above
exposition of legislative measures and the particular shortcomings that were
identified, as well as a general assessment of the progress within the tenure
reform programme as it has been implemented in the past sixteen years, will
shed some light. To reiterate, the main objectives of the full-scale tenure reform
programme when it was officially embarked on post-1994 were mainly threefold: to (a) rationalise the complex racially-based existing land control system;
(b) to improve security of tenure either by upgrading insecure rights or by
developing new forms of secure tenure; and (c) to bring tenure in line with
constitutional imperatives, including dignity and equality. Underlying these
objectives were the points of departure that vulnerable groups had to be earmarked in particular and that the relevant form of tenure was a matter of choice.
5 1 Has tenure reform in South Africa been rationalised and streamlined?
All racially-based land measures were repealed in 1991. However, proclamations
issued under s 25 of the Black Administration Act124 remained in place until
specifically repealed. Proclamation R188 of 1969, providing for quitrent and
permission to occupy, relating to rural areas, prevailed. Proclamation R293 of
1962 which was applicable to townships within traditional areas also remained in
place.125 Although some of these tenure forms, depending on where the land to
which they applied was located, could have been upgraded, and although customary law influenced the actual use of these tenure forms in practice, many of the
tenure forms still prevail today. Therefore, has the diverse variety of different
approaches and tenure forms been rationalised since 1994? It appears not. On the
one hand the existence of a category of tenure forms which may, for purposes of
________________________

123 See, in general, Claassens and Ngubane in Claassens and Cousins Land, Power and
Custom 154.
124 Act 38 of 1927.
125 Regulations for the Administration and Control of Townships in Bantu Areas of 16-111962.
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this discussion, be classified as “old order rights” prevails. On the other hand, the
functioning of the Interim Protection of Land Measures Act has effectively
elevated informal rights to real rights as these rights cannot be lost or taken away
without consent and/or compensation. The complexity is thus still there, albeit
without the racial connotation.
Apart from the fact that the numerous tenure forms have not really been rationalised, further legal constructions have in fact been added to the existing ones.
Regulating property in a CPA is a new or alternative form of co-ownership, coexisting with common law options. Consequently the forms of tenure available
have in fact expanded.126
5 2 Has security of tenure increased?
How does one determine whether security of tenure has increased in the past 16
years? The tenure reform programme differs from the other two sub-programmes
in respect of monitoring and reporting on progress. Concerning the redistribution
programme, some kind of calculation can be made as regards to how much land
has been redistributed. Although statistics are not 100% clear,127 it is estimated
that about 5.9 million hectares of land have been redistributed since 1994.128 This
amounts to 6–7% of land that has already been redistributed. The restitution
programme is in essence a “closed” programme as only the applicants who
qualify under s 2 of the Restitution of Land Rights Act 22 of 1994 may participate and possibly benefit from this programme. Of the approximately 79 700
claims lodged, about 4% still need to be settled.129 But how is progress in tenure
reform quantified? Due to the particular nature of tenure reform, it is in principle
extremely difficult to determine how much reform has in fact occurred. The
Strategic Plan merely indicates that:
“The challenges to the implementation of land reform have made a strong case for
the urgent review of our land tenure system. Reform of the current tenure systems
of the country is therefore critical to unlock development and increase investment
in rural areas.”130

However, in light of the Nkuzi Development Report of 2005, evictions have in fact
increased since 1994. Removing subsidies from farmers in providing housing on
farms, coupled with the promulgation of ESTA has ironically resulted in less,
rather than more, tenure security for farm workers in particular. Sixteen years
after the overall reform programme was embarked on persons living on communal or traditional land are still in limbo with regard to their tenure security.

________________________

126 This is not necessarily a bad thing as more options have effectively been placed on the
table. However, adding more tenure forms may add to the complexity of the overall tenure system.
127 One reason for this is that the indication of race in the title of deed has not been reflected
since 1997. It is thus not clear from the deeds registry alone how much (white-owned)
land has been transferred into ownership to persons or communities belonging to nonwhite racial groups.
128 Strategic Plan for the Period 2010–2013 12. Statistics differ as to whether this amounts to
6% of land or 7% of land that was redistributed.
129 Ibid.
130 Strategic Plan for Period 2010–2013 11.
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5 3 Have constitutional imperatives been incorporated?
Has tenure in South Africa been brought in line with equality and dignity? This
is a very difficult question to answer. What is clear, however, is that women are
still underrepresented in decision-making processes. Furthermore,131 some living
conditions and access to housing and land seriously question whether dignity is
integral in land reform approaches.
After sixteen years of tenure reform it is thus questionable whether the threefold aims of tenure reform have indeed been achieved.
6

PARADIGM FOR CHANGE

6 1 Introduction
Despite tenure reform being notoriously difficult to monitor and to quantify, the
brief evaluation above has indicated that there are clearly challenges remaining.
Accordingly, there is indeed good reason for intervention at this stage. The
paradigm within which intervention is to take place is framed by the Constitution
and relevant policy documents. Departing from the premise that ss 25(5), (6), (7)
and (9) remain unchanged,132 it is accepted that persons and communities whose
tenure are insecure are to be awarded more secure tenure and in the absence
thereof, comparable redress. Section 25(9) furthermore confirms the promulgation of an Act that specifically deals with tenure reform as a priority.133
Regarding policy documents, reference will be made to the departmental
Strategic Plan for the Period 2010–2013 in the absence of a green paper on
tenure reform. Resolutions resulting from the “National Summit on Vulnerable
Workers in Agriculture, Forestry and Fisheries”134 will also be referred to
briefly.
6 2 Rural development and land reform
A new approach to land reform was already envisaged following the general
election in 2009 when the former Department of Land Affairs and Agriculture
was restructured. This resulted in the Department of Rural Development and
Land Reform on the one hand and the Department of Agriculture, Forestry and
Fisheries, on the other. Accordingly, different emphases and approaches to land
reform have come and gone in government departments since 1994. The latest
perspective on land reform, including tenure reform, has a definite link with rural
development.135

________________________

131 Claassens and Ngubane in Claassens and Cousins Land, Power and Custom 154.
132 It is possible that the tenure suggestions, may need amending the property clause, see the
discussion at 6 5 below.
133 Tongoane para 122.
134 Held in Somerset West in the Western Cape on 29-07-2010 – 30-07-2010.
135 See also, Du Plessis, Olivier and Pienaar “Land matters and rural development: 2009 (2)”
2009 SAPR/PL 608–610 for an exposition of the new approach followed in the newly
restructured Department of Rural Development and Land Reform in which an emphasis is
placed on rural development, coupled with increased commercialisation. See also, Hall
“A fresh start for rural development and agrarian reform?” PLAAS Policy Brief 29 (July
2009) 1–6.
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6 3 Strategic Plan for the Period 2010–2013
The Strategic Plan for the Department starts with the heading “A case for rapid
change and reviewed land tenure system”.136 The need for tenure reform is
underlined as follows: “We must, and shall, fundamentally review the current
land tenure system during this Medium Strategic Framework (MSF) period.”
(emphasis added.) The objective of the strategy is “social cohesion and development”. Rural development and land reform are to be employed as catalysts to
undo what centuries of colonial and apartheid approaches to land have caused. It
is envisaged that the process will be time-consuming. However:
“. . . long road necessarily starts with the crafting of a new pragmatic but
fundamentally altered land tenure system for the country. Any other option will
perpetuate social fragmentation and underdevelopment” (emphasis added).137

The particular framework for the MSF delivery is further explained by DeputyMinister Phaahla:138
“We have to overhaul our land policy and legislation, with specific reference to our
land tenure system. The Green Paper on Agrarian Transformation, Rural
Development and Land Reform process will help us to agree on the most
appropriate forms of land ownership, the land size ceilings according to land use,
the best practice on sustainable use of natural resources etc.”

Within this context the Comprehensive Rural Development Programme (CRDP)
was introduced as an all-encompassing strategy that is intended to create social
cohesion and development in rural areas. This strategy is premised on three
pillars, namely land reform, agrarian transformation and rural development.139
The point of departure is that an urgent review of tenure in the country is necessary: “Reform of the current tenure systems of the country is therefore critical to
unlock development and increase investment in rural areas.”140
Particularly, questions deal with land ceilings and ownership, land uses, land
availability, the cost of land and the forms of ownership. In order to facilitate
discussions, the department proposes to put two options on the table: (a) nationalisation of all land;141 and (b) the maintenance of freehold but within a new
framework. Under option (a) land will become a national asset and a quitrent
land tenure system, with perpetual or limited rights, is envisaged. Under option
(b) current tenure policies and legislation will be reviewed so that freehold may
be retained, but in correlation with land ceilings and the categorisation of farmers. Policy and legislation dealing with ownership of land by non-nationals will
also be finalised. In relation to these developments, a Tenure System Reform Bill
is also envisaged. The target of redistributing 30% of white-owned agricultural
land has been retained,142 but it has been connected to a clear programme of
support and capacity building. A further programme aimed at revitalising farms

________________________

Strategic Plan for Period 2010–2013 2.
Strategic Plan for Period 2010–2013 3 – Minister Nkwinti.
Strategic Plan for Period 2010–2013 5.
Strategic Plan for Period 2010–2013 11, Mr Gwanya, former Director-General.
Strategic Plan for Period 2010–2013 11.
References to land differ. In some instances the reference is to “all land” and in other
instances “all state land” (?).
142 The deadline has been extended from 2014 – 2025.
136
137
138
139
140
141

TENURE REFORM IN SOUTH AFRICA: OVERVIEW AND CHALLENGES

131

and projects that have been acquired since 1994 by way of redistribution or
restitution, was also announced.143
Accordingly, although details will be clear once the Green Paper has been
published, it seems as if the following aspects are on the table:
• Land ceilings, depending on the location of the land and the use thereof;
• Foreigners to have limited land ownership and only in partnership with
South African citizens;
• All State land to be under lease(hold); and
• Providing the State with a right of first refusal when land is alienated.
6 4 National Summit
A National Summit on Vulnerable Workers in Agriculture, Forestry and
Fisheries was held on 30-07-2010 – 31-07-2010 in the Western Cape.144 At this
summit important issues linked with health, working conditions, empowerment
and training as well as tenure security were discussed. Concerning security of
tenure it was noted that the majority of these vulnerable workers were not
informed about their rights in terms of ESTA. Moreover, the majority of workers
in these sectors did not have access to land to support their livelihoods and
economic activities.145 Under the heading of “social determinants of health”,
reference was also made to the need for the provision of basic services;
renewable or alternative energy provision for workers and access to burial sites
and graveyards. The following resolutions were specifically made regarding
tenure security:
• ESTA provisions to be reviewed and strengthened;
• moratorium placed on farm evictions;
• tenure rights will be secured for workers and associated with that, subsidised
houses will be provided;
• workers should have access to land to support their livelihoods and
economic activities – agri-villages to be promoted;
• National Land Summit of 2005 resolutions to be implemented; and
• the “willing-buyer-willing-seller” principle to be reviewed and the
nationalisation of land considered.
6 5 Evaluation
At this stage the need for an intervention in tenure reform is clear. Drastic
changes are envisaged in the Strategic Plan of the Department of Rural Development and Land Reform. Apparently, in this context either nationalisation of
land or restricted freehold tenure reforms are suggested. Either of the suggested
approaches inevitably entails the amendment of the Constitution, in particular
________________________

143 Strategic Plan for Period 2010–2013 12.
144 N Adams “Farm workers Summit has been budgeted for – Minister” available at
http://www.eyewitnessnews.co.za/articleprog.aspx?id=45431 (accessed 02-08-2010); Van
der Walt “Woede oor ‘politiekery, rugstekery’ op Beraad” Die Burger (03-08-2010) 4.
145 Agriculture, Forestry and Fisheries “Resolutions of the National Summit on Vulnerable
workers in Agriculture, Forestry and Fisheries” (August 2010) 2.
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s 25, the property clause. Ironically, the state as owner of all land resembles a
colonial or apartheid approach in that “lesser rights”, (maybe even less secure
rights), are issued. Radical new legislation is not necessarily the answer, especially as experience has shown that effective implementation of legislation
remains a challenge.
Perhaps existing legislative measures ought to be reviewed, rationalised or
even streamlined and aligned where necessary, instead of drafting new legislation. Case law and experience in practice, as alluded to above,146 have, to some
extent at least, indicated what the main problem areas are. For example, within
the context of ESTA, where the achievement of security of tenure is especially
challenging, amendments to the Act with greater emphasis on the particular
responsibilities of relevant role players: land owners, organs of state and government departments, may go a long way in promoting more secure tenure.
Merely regulating eviction is not enough. The granting of an eviction order may
be the end of the story for the land owner, but it is the beginning of a new struggle for the occupier. Where to now? Whose responsibility is it to provide access
to housing or at least to assist in this endeavour? How is that to take place? Who
are the relevant role players? How is the state, in its different spheres and levels
of government, to be involved? Surely a notice served on the local authority and
the Department that an eviction application has been lodged, is not enough. The
purpose of the notice so served is merely to notify or inform. The local authority
and the Department already have knowledge of the possible eviction. The mere
serving of notices places no obligation on the municipality to get involved, to
engage and to participate. Government has a clear obligation under s 4 of ESTA
to provide long-term security to occupiers. How is the growing gap between the
boundaries of where the land owners’ responsibilities end and where tenure
insecurity and homelessness for the occupier begin, bridged? Perhaps it is time to
employ the probation report more effectively by:
(a) making the submission of the report obligatory;
(b) putting provisions in place to ensure that reports are submitted timeously;
(c) automatically involving local government and/or organs of state to participate in the process by compiling certain portions of the probation report.
It is within this context that (a) long term security; and (b) post eviction support
and mechanisms have to be put in place.
Another possible option is to reconsider existing models, and to improve their
effectiveness. In this regard an in-depth economic survey should be embarked on
to evaluate the viability of various options. One option may be the revival of
equity schemes, but with better and more effective monitoring and greater
involvement of government.147
The recent Land Summit underlined the fact that rural dwellers are still not
informed of all their rights under relevant legislation. How is tenure reform to be
effective if there is still major ignorance in this regard? Irrespective of whether
________________________

146 See 4 4 above.
147 Anon “Minister congratulates Zille on farm worker proposal” available at http://www.mg.
co.za/article/20101-07-30minister-congratulates (accessed 02-08-2010); Barron “So many
questions” Sunday Times (08-08-2010) 11.
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existing legislation is to be amended or new legislation introduced, dissemination
of information remains imperative.
7 CONCLUSION
The Strategic Plan envisages a new pragmatic, fundamentally altered land
tenure system. Why would the most drastic option entailing a fundamentally
altered land tenure system, be the one opted for if a less-drastic, yet equally
effective option, is available? Although the above exposition has underlined that
serious challenges remain and that the basic objectives of the tenure reform
programme have not been achieved, the challenges and short-comings have
indeed been identified. These challenges and short-comings may be addressed
effectively after full consultation with all role-players by way of legislative
amendments within a clear policy framework. In this context we may learn
something from the Australian experience:
“Understanding how land works with people is, therefore, no easy task. But no
self-respecting land administrator would jump in first with a proposal that tenure be
fundamentally changed without a clear grounded preliminary evaluation and well
conceived, clear, follow-up measures.”148

________________________

148 Wallace “Managing social tenures” in Godden and Tehan Comparative Perspectives on
Communal Lands and Individual Ownership (2010) 39.
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1 INTRODUCTION
South Africa’s socio-political history has ensured that eviction of unlawful
occupiers is a complicated affair, fraught with emotional and political overlays.
The law governing evictions is deceptively simple: it requires a fair process that
examines the factual scenarios supporting the interests of both unlawful occupiers and landowners. The Prevention of Illegal Eviction and Unlawful Occupation
of Land Act1 (hereafter “PIE”) has various procedural requirements aimed at
ensuring fairness and transparency in bringing a matter before a court and also
various substantive matters that require explicit deliberation to ensure that
“eviction is effected in such a manner that fairness and human dignity prevail”.2
At face value, this process seems relatively uncomplicated; however, implementing the legislation has been anything but uncomplicated for the courts and
consequently also for litigants. Since its promulgation, the scope and extent of
PIE’s transformative function have taxed many courts. Designed to prevent the
unfair draconian measures of the past and, thus, to transform the nature of the
interactions necessitated by eviction procedures, the legislation nevertheless
permits eviction and forbids unlawful occupation of land. Poor drafting of the
Act3 has contributed to the confusion by failing to define concepts adequately
(eg. exactly who is an unlawful occupier); by failing to articulate clearly the
boundaries between what is expected and what is aspirational (eg. whether
suitable alternative accommodation is a prerequisite for eviction); and by failing
________________________

Dip Lib (Stellenbosch) BA LLB (Rhodes) PG Dip International Research Ethics (UCT).
** Grateful thanks are due to Ms Julie Kourie for permission to use unpublished material from
her independent research paper entitled “The availability of suitable alternative land or
accommodation for unlawful occupiers in terms of the Prevention of Illegal Eviction from
and Unlawful Occupation of Land Act 19 of 1998: a relevant consideration or an
obligation?” submitted in partial fulfilment of LLB requirements at UCT in 2006. Thanks
also to my colleague, Professor Hanri Mostert, for her usual insightful comments and to the
anonymous reviewer for constructive criticism.
1 Act 19 of 1998.
2 Groengras Eiendomme (Pty) Ltd v Elandsfontein Unlawful Occupiers 2002 1 SA 125 (T)
para 26.
3 Ndlovu v Ngcobo; Bekker v Jika 2003 1 SA 113 (SCA) 152: “. . . the textual hash that is
PIE”.
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to provide guidance on the practical implications that eviction from a home
inevitably causes, eg. what happens when an unlawful occupier claims to have
nowhere to go? Is she entitled to remain in situ until such time as alternative
accommodation may be found?4
This article attempts to highlight an issue that remains contentious in the application of PIE, viz. whether suitable alternative accommodation should be a
prerequisite for eviction. It begins by tracing previous critiques of eviction
jurisprudence, in order to demonstrate that some central concepts important for
eviction matters have been clarified by the courts. Then the article examines
some possible explanations for the conflicting views on whether alternative
accommodation is a prerequisite. The article argues that the basis for seeing it as
a pre-requisite is partly the result of an erroneous conflation of expectations and
aspirations that leads to a faulty interpretation of PIE’s requirements. In other
words, aspirations and expectations are conceptually different and should not be
understood to be interchangeable. In some cases, this conceptual difference has
not been maintained, leading to the result that the aspiration of a future realisation of the right has become an expectation requiring immediate resolution. In
what follows, particular aspects of PIE are discussed.
2 INTERPRETATION IN EVICTION JURISPRUDENCE
Earlier critiques of eviction jurisprudence have outlined patterns and trends
discernible in the reported cases. Professor Andre van der Walt’s critique5 of
early eviction cases, up to 2002, examined the interpretation and application of
PIE’s provisions and discussed how the conflicting decisions of various courts in
some instances led to confusion and uncertainty, eg. regarding the scope of the
definition of “unlawful occupier”.6
Some of the interpretation dilemmas relating to PIE have been clarified over
the past decade or so. Given that one of the traditional hallmarks of property law
is the centrality of the principle of publicity and its role in fostering certainty, it
is understandable that the courts, in the earlier cases, might have opted for a
legalistic and more predictable approach. However, given the transformational
role envisaged for PIE in light of s 26(3) of the Constitution,7 a much more
context-sensitive approach evolved.
Port Elizabeth Municipality v Various Occupiers8 makes it clear that the Constitutional Court favours a contextual, transformative view of eviction. A clearly
justified constitutional aspiration directly related to the abolition and dismantling
________________________

4 See, eg., Modderfontein Squatters, Greater Benoni City Council v Modderklip Boerdery
(Pty) Ltd (AgriSA and Legal Resources Centre, Amici Curiae); President of the Republic of
South Africa v Modderklip Boerdery (Pty) Ltd (AgriSA and Legal Resources Centre, Amici
Curiae) 2004 6 SA 40 (SCA).
5 Van der Walt “Exclusivity of ownership, security of tenure and eviction orders: a critical
evaluation of recent case law” 2002 SAJHR 372–420.
6 Absa Bank Ltd v Amod 1999 2 All SA 423 (W); Ross v South Peninsula Municipality 2000
1 SA 589 (C); Betta Eiendomme (Pty) Ltd v Ekple-Epoh 2000 4 SA 468 (W).
7 “No one may be evicted from their home, or have their home demolished, without an order
of court made after considering all the relevant circumstances. No legislation may permit
arbitrary evictions.”
8 2005 1 SA 217 (CC).
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of the apartheid past and the building of more equitable and just future land law
is evident.9 This means that the common law relating to eviction has to be
developed and new eviction legislation has to be interpreted so that the constitutional choice is reflected.
Several Eastern Cape bench judgments, besides the PE Municipality judgments, provided seminal guidance towards the goal of a contextual transformative approach. Bekker v Jika10 interpreted “unlawful occupier” to include a
mortgagor who refuses to vacate. This interpretation was confirmed by the
Supreme Court of Appeal in Ndlovu v Ngcobo; Bekker v Jika. Port Elizabeth
Municipality v Peoples Dialogue on Land and Shelter11 which comprehensively
explained the purpose of PIE and how it is expected to function in a constitutional dispensation. The court explained that regulation of eviction is required so
that humane action occurs when eviction must take place. Humane action includes the shift from a purely legalistic common law approach to one that takes
account of:
“morality, fairness, social values and implications and any other circumstances
which would necessitate bringing out an equitably principled judgment”.12

PIE does not require alternative accommodation to be available;13 instead,
whether any is available or can be made available is a relevant consideration in
the weighing up of interests that must take place. Nevertheless, whether suitable
alternative accommodation is a prerequisite to an eviction order remains a vexing
issue because there is precedent that insists on the availability of alternative
accommodation before people can be evicted. As will be discussed below, the
state’s dual role vis á vis private persons causes complex ambiguities to arise.
Professors Mostert and Pienaar14 identify jurisprudential tendencies concerning the role of the state in avoiding unfair evictions, in implementing eviction orders, and in seeking eviction as a landowner. They point out that the state
is obligated to protect the interests of unlawful occupiers in terms of the constitutional obligation to provide access to housing15 – in particular, emergency or
interim housing.16 On the other hand, it is also obliged to assist private landowners who wish to evict unlawful occupiers from their property.17 This assist________________________

9 Van der Walt “Transformative constitutionalism and the development of South African
property law (part 1)” 2005 4 TSAR 655 677.
10 2001 4 All SA 572 (SEC); confirmed by a full bench in Bekker v Jika 2002 4 SA 508 (E)
para 9.
11 2000 2 SA 1074 (SEC).
12 1081.
13 Section 4(7) “. . . including . . . whether land has been made available or can reasonably be
made available; s 6 (3) . . . the court must have regard to– (a) . . .; (b) . . .; (c) the availability to the unlawful occupier of suitable alternative accommodation or land” own emphasis.
14 Pienaar and Mostert “Uitsettings onder die Suid-Afrikaanse grondwet: die verhouding
tussen artikel 25(1), artikel 26(3) and the uitsettingswet” 2006 TSAR 277–299; 2006 TSAR
522–536, which critiques eviction jurisprudence up to 2005.
15 In terms of s 26(2) of the Constitution: “The state must take reasonable legislative and
other measures, within its available resources, to achieve the progressive realisation of this
right.”
16 Per Government of RSA v Grootboom 2001 1 SA 46 (CC).
17 In terms of s 25(1) of the Constitution: “No one may be deprived of property except
in terms of law of general application, and no law may permit arbitrary deprivation of
property.”
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ance includes maintaining law and order so that the landowner is able to exercise
his or her rights. PIE’s role, consequently, is to provide:
“a legal mechanism whereby the human rights of unlawful occupiers are afforded
some protection in the context of the exercise by property owners of their
proprietary rights”.18

Quite clearly, therefore, PIE does not prevent evictions but rather regulates them
so that an orderly removal of unlawful occupiers is facilitated. It might be argued
that ownership is thus privileged over homelessness and that this is not constitutionally acceptable, given that there is no hierarchy of constitutional rights. The
right to access adequate housing has equivalent value, in principle, to the right
not to be arbitrarily deprived of property. However, the right to access adequate
housing is not equivalent to taking possession unlawfully of the property belonging to another.
The argument regarding privileging of ownership highlights the complexities
for the state by starkly juxtaposing its dual functions. The courts have the task of
determining the scope of these functions in the balancing of interests required in
the course of eviction proceedings. Frequently, whether suitable alternative
accommodation is a pre-requisite to an eviction order is a sticking point.
3

REQUIREMENTS OF THE PREVENTION OF ILLEGAL EVICTION
ACT
Nobody may be evicted from his or her home without a court order, made after
considering all relevant circumstances.19 The procedural requirements and substantive considerations of PIE must be carefully scrutinised.20 The court must
consider the factual evidence, mindful of the historical context and the basic
human rights, especially the right to dignity of the unlawful occupiers, as well as
the effect of the unlawful occupation on the owner of the land concerned.21
Exactly which circumstances are relevant depends on the particular factual
scenario,22 but the minimum considerations are set out in the Act. The required
“transformation-sensitive approach” does not admit of a numerus clausus of
relevant circumstances to be taken into account when determining whether
eviction would be just and equitable.23
Clarification about the applicability of PIE, the identity of “unlawful occupiers” and, consequently, the circumstances in which PIE is applicable, as well as
the sorts of considerations that might be “relevant circumstances”, arguably
should have led by now to the emergence of some clarity about the appropriate
interpretation of “whether suitable alternative accommodation” is available. In
other words, it should be reasonably well understood whether the ordinary
meaning of PIE’s wording to the effect that factual evidence is required of
whether alternative accommodation is available is sufficient. Instead, it is frequently argued that alternative accommodation is a pre-requisite.
________________________

18
19
20
21
22
23

Absa Bank v Murray 2004 2 SA 15 (C) 24.
In terms of s 26(3) of the Constitution; s 4 or s 6 of PIE.
Especially ss 4 and 6 of PIE.
Port Elizabeth Municipality v Various Occupiers.
Ibid.
Pienaar and Mostert 2006 TSAR 527 (my translation). See also, Pope “Eviction and the
protection of property rights: a case study of Ellis v Viljoen” 2002 SALJ 709–720.
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Similarly, a reasonable expectation is that, by now,24 local authorities would
have minimum measures in place to deal with the continuous influx of people
from the countryside, or from smaller towns to larger ones, based on the knowledge that urbanisation is inevitable and on-going.25
While application of the procedural elements of a PIE application seems to be
standardised, disconcertingly, it is not easy to predict how the substantive considerations in eviction proceedings might be interpreted in any particular case. In
part, this is understandable since each case is judged on its own merits26 but
whether alternative accommodation must be available before an eviction order
can be granted remains uncertain and contentious.
Van der Walt points out that “numerous hard choices have to be made by legislatures, administrators and judicial officers on a continuing basis”.27 These hard
choices include resource allocation decision-making, especially when decisionmaking power for macro resource allocation decisions is outside the control of
the particular body charged with local decision-making. For example, no matter
the numbers of people who migrate unexpectedly from one province to another,
the former’s budget allocation from national government is fixed, in principle,
until the next budget cycle.28
________________________

24 Some nine years have passed since Government of the RSA v Grootboom was decided, in
which the obligation on municipalities to provide at least temporary shelter for those in dire
need was spelled out.
25 State of the Province Report Western Cape 2008 73: in the Western Cape, in-migration to
the Cape Town area was estimated to be growing by 2–3% per annum in 2007. Statistics
South Africa Mid-year Population Estimates July 2011 2: for the period 2006–2011 it is
estimated that approximately 215 000 people will migrate from the Eastern Cape; Limpopo
is estimated to experience a net out-migration of just over 140 000 people. During the same
period, Gauteng and the Western Cape are estimated to experience a net inflow of migrants
of approximately 367 100 and 95 600, respectively. Gauteng and the Western Cape are the
only provinces that receive migrants, the number of migrants is lower in comparison to the
estimates in the 2010 release. The Eastern Cape and Limpopo experienced the largest outflow (12).
26 Port Elizabeth Municipality v Various Occupiers para 20 which requires “concrete casespecific solutions”; Blue Moonlight Properties 39 (Pty) Ltd v Occupiers of Saratoga
Avenue 2009 1 SA 470 (W) para 64: “each eviction case is different, hence the necessity to
treat each differently. The circumstances of unlawful occupiers either as individuals or as a
group are also unique.”
27 Van der Walt 2002 SAJHR 409.
28 Western Cape “Provincial Budget Main Points: Relative shares of allocations to Provincial
departments and the Provincial Parliament”. The largest beneficiaries of the 2011/12 budget are health (36.4 per cent share), education (36.2 per cent share), transport and public
works (11.2 per cent share) and human settlements (5 per cent share) ( 3/9) (my emphasis).
R5.7 billion is allocated to the Department of Human Settlements over the 2011 MTEF.
The budget allocated to this Department amounts to R1.836 billion in 2011/12, R1.897 billion in 2012/13 and R1.997 billion in 2013/14. The budget provides for an increase in the
provision of housing serviced sites which will increase access to services, water and sanitation and housing opportunities over the MTEF. Further focus areas include a transparent
and fair policy and process for the selection of housing beneficiaries through more accurate tracking of backlog information, assisting municipalities to become accredited housing developers, increasing the rate of transfer of properties to qualifying beneficiaries and
increasing beneficiary involvement in the People’s Housing Process (6–9) (my emphasis).
continued on next page
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Guidance for making these hard choices is to be found through a process of
reflection to
“find a workable basis on which to construe the relationship between stability and
reform, between stabilising the status quo and reforming it, between protecting
existing land rights and opening up access to land rights, and between individual
justice and social justice”.29

Most distressingly, local authorities especially appear to be ill-equipped, generally speaking, to deal with the huge gap between the demand for housing and
their ability to supply even interim housing measures.30 Reasons for the gap
include poor planning competency, political in-fighting, apparently arbitrary and
expensive policy changes implemented post-elections. Necessarily, the gap has a
direct effect on the interpretation of the substantive considerations that a court is
required to take into account, especially whether alternative accommodation is
available.31 A local authority’s efforts to give effect to s 26 rights (access to
housing) can be negatively affected by a finding that an eviction order is subject
to the availability of alternative accommodation. This is especially the case when
upgrading of informal settlements is apparently stymied by unlawful occupiers
who refuse to vacate. On the other hand, it is true that some “unlawful occupiers” have been in occupation for many years and do not consider themselves to
be unlawful occupiers any more. It is also true that innovative thinking can
produce workable compromises, eg. in situ upgrading projects are possible in
some circumstances.
From a landowner’s perspective, there is no certainty that carefully following
PIE’s procedures and giving consideration to the substantive requirements will
result in an eviction, notwithstanding that, by definition, the persons sought to be
evicted are unlawful occupiers and even though private persons bear no obligation to provide housing or access thereto for homeless persons. The sticking
point is frequently whether alternative accommodation is a prerequisite for an
eviction order.

________________________

At local government level, direct transfers by the Province to municipalities have been budgeted at R1.485 billion for 2011/12, R1.570 billion for 2012/13 and R1.697 billion for
2013/14. The majority of these funds will be transferred to the City of Cape Town. Of the
R36.809 billion provincial budget for 2011/12, a total of R25.496 billion or 69.3 per cent of
total estimated provincial spending will take place within the boundaries of the Cape Town
Metro. R1.935 billion or 5.3 per cent of the budget is estimated to be spent in the West Coast
district; 12.4 per cent or R4.578 billion in the Cape Winelands; in Overberg R1.189 billion or
3.2 per cent; in Eden R3.067 billion or 8.3 per cent; and in Central Karoo R544.388 million or
1.5 per cent. The largest share of these budget allocations is attributed to the provincial social
cluster, followed by the economic and governance clusters (9); http://www.capegateway.
gov.za/other/2011/3/2011_bs_main_points_1_march.pdf (accessed 08-08-2011).
29 Van der Walt 2002 SAJHR 412.
30 Government of the RSA v Grootboom required local authorities to include emergency
housing measures in their planning regarding provision of housing.
31 See, eg., Residents of Joe Slovo Community v Thubelisha Homes 2010 3 SA 454 (CC) para
18: “the case raises the vital issue as to the circumstances in which large communities of
people can be legitimately relocated from informal settlements in order to allow for the
development of housing in the informal settlement areas concerned”.
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4

IS SUITABLE ALTERNATIVE ACCOMMODATION A
PREREQUISITE?
When Sachs J stated clearly in Port Elizabeth Municipality v Various Occupiers32 that the absence of suitable alternative accommodation supplied or arranged
by the municipality is not a necessary bar to an eviction order, it seemed the
matter had been clarified, notwithstanding that the court held that the occupiers
in the instant case could not be evicted until alternative accommodation was
available.33 In other words, Sachs J indicated that, if the factual evidence revealed that alternative accommodation is not possible, this does not pose an
absolute bar to an eviction order. Even Grootboom stated that homelessness is
not a necessary bar to an eviction order. But since then, several judgments have
taken a different view, especially regarding whether alternative accommodation
is really impossible, to the extent that, currently, the prevailing view seems to be
that there can be no eviction unless the municipality makes alternative housing
available.34 This view apparently applies even when private land owners are
litigating. The effect of this interpretation necessarily disrupts a local authority’s
ability to plan and budget in a rational manner.
Many unlawful occupiers now seem to regard themselves as entitled to alternative accommodation35 and are often successful in persuading the courts that
they are so entitled. Expectations have been raised that an intervention by the
court will force the local authority to improve their lot,36 ahead of others on the
waiting lists, even when the court concerned states that queue jumping is not the
intention behind the unlawful occupation.37 Perhaps it is not, but a judgment that
forces implementation of housing measures for the potential evictees, contrary to
the sequence on the housing waiting list, certainly has the effect of preference in
practical terms, if only in the eyes of those who have been on housing waiting
lists for many years. How has this happened?
________________________

32 Para 28 and para 58: “The availability of suitable alternative accommodation is a consideration in determining whether it is just and equitable; it is not determinative of the question.” Previously, in Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter
2001 4 SA 759 (E) a full bench had stated that alternative accommodation should not be
elevated to a pre-condition for an eviction order.
33 See also, the earlier decisions in Groengras Eiendomme (Pty) Ltd v Elandsfontein Unlawful Occupiers; Port Elizabeth Municipality v Peoples Dialogue on Land & Shelter; Modderklip Boerdery (Pty) Ltd v Modder East Squatters 2001 4 SA 385 (T).
34 City of Johannesburg v Rand Properties (Pty) Ltd 2007 6 SA 417 (SCA); Occupiers of 51
Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City of Johannesburg
2008 3 SA 208 (CC); Blue Moonlight Properties 39 (Pty) Ltd v Occupiers of Saratoga
Avenue, Dada NO v Unlawful Occupiers of Portion 41 of the Farm Rooikop 2009 2 SA
492 (W); Baartman v Port Elizabeth Municipality 2004 1 SA 560 (SCA) para 18 per Mpati
DP who described the availability of alternative land as the most important factor in
eviction proceedings instituted by an organ of state because of s 26 obligations. See also,
Tissington “Balancing rights of owners and the homeless” Business Day (02-06-2010):
“The legal framework governing evictions is based on the Constitution which prohibits
homelessness.” This confident comment is inaccurate. No such prohibition is to be found
in the Constitution.
35 See, Tissington Business Day (02-06-2010): “The legal framework governing evictions is
based on the constitution which prohibits homelessness.”
36 See, eg., Blue Moonlight Properties 39 (Pty) Ltd v Occupiers of Saratoga Avenue para 5.
37 Port Elizabeth Municipality v Various Occupiers para 55; City of Cape Town v Rudolph
2003 11 BCLR 1236 (C) 1276; President of the RSA v Modderklip BoerderyLtd 2005 5 SA
3 (CC) para 35.
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In what follows, three attempts to explain how the shift in interpretation might
have come about are provided, viz. local authority performance deficiencies;
whether unlawful occupiers are entitled to alternative accommodation; and
finally, whether a conflation of expectations and aspirations contributes to the
perception that alternative accommodation is a prerequisite for an eviction order.
4 1 Local authority performance deficiencies
Some municipalities have performed less than admirably, according to the
courts, in placing relevant information before them. Reports about available
housing stock have often been superficial and lacking in relevant detail that
might have aided the court to make a decision.38 When one of the main role
players in eviction matters is perceived to consistently fail to contribute positively, then it is unsurprising that eviction proceedings have taken on a strongly
emotive, even punitive, flavour. Local authorities have been taken to task by the
courts for not providing adequate specific information regarding available
alternative accommodation,39 for not engaging meaningfully with unlawful
occupiers in the run up to litigation,40 and for denying or neglecting their obligations in terms of s 26(2) of the Constitution.41 Consequently, clearly irritated
judges have sometimes sought to galvanise these state bodies into action by
forcing them to take responsibility for their tasks by insisting that eviction cannot
take place in the absence of alternative accommodation.42
On the other hand, local authorities have complained that the numbers of notices in terms of PIE received per month make it administratively and financially
difficult to do a separate report for each matter;43 that they are unable to provide
alternative housing for all who need it. In effect, the larger municipalities, which
seem to experience the bulk of eviction litigation, are becoming increasingly
overwhelmed, if not paralysed, by the demands on their limited resources and
capacities. No sooner has some ad hoc arrangement been made for current
litigants, than the next eviction matter on the roll demands similar action from
the municipality. Current backlogs in housing provision for those who have been
on waiting lists for many years are already difficult to diminish, without taking
into account the number of newcomers to urban areas who add to the numbers
wanting housing.44
________________________

38 Ritama Investments v Unlawful Occupiers of Erf 62 Wynberg 2007 JOL 18960 (T) 15:
“Information regarding available housing for the homeless is critical in order to determine
whether an eviction order should be made at all.”
39 City of Johannesburg v Rand Properties (Pty) Ltd; Absa Bank Ltd v Murray para 41; Blue
Moonlight Properties 39 (Pty) Ltd v Occupiers of Saratoga Avenue paras 58, 63 and 69.
40 See, eg., City of Johannesburg v Rand Properties (Pty) Ltd 2007 6 SA 417 (SCA).
41 See, Lingwood v The Unlawful Occupiers of R/E of Erf 9 Highlands 2008 3 BCLR 325 (W);
Sailing Queen Investments v The Occupants La Colleen Court 2008 6 BCLR 666 (W); Dada
NO v Unlawful Occupiers of Portion 41 of the Farm Rooikop 2009 2 SA 492 (W).
42 City of Cape Town v Rudolph 1274–1275; City of Johannesburg v Rand Properties (Pty)
Ltd 2007 6 SA 417 (SCA) para 47.
43 City of Johannesburg v Rand Properties (Pty) Ltd; Blue Moonlight Properties 39 (Pty) Ltd
v Occupiers of Saratoga Avenue para 57.
44 The housing backlog for the Cape Metropole is estimated to be approximately 400 000
units. “Providing public housing like ‘trying to climb a greasy pole’” Property News
(30-06-2011) http://thepropertytimes.co.za/2011/06/providing-public-housing-like-tryingto-climb (accessed 08-08-2011).
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A perennial problem for local authorities is insufficient financial resources. “A
once-off, large-scale project approach, whereby the entire township is constructed in a single operation, requires massive funding. Thus, cash flows in
large irregular lumps depending on competition for funding other projects. The
forced reliance on state funding for which there are many other demands necessarily affects progress. The unbudgeted need to “make up the backlogs on the
[Cape Town] stadium and BRT in Cape Town are examples where funds have
been redirected from housing”.45
As the weakest, least well-capacitated level of government, municipalities
struggle to carry out their duties. The matter is further complicated by political
gamesmanship,46 allegations of corruption, and poor managerial capacity. That
only four local authorities in the country were given unqualified audits by the
auditor-general recently, speaks volumes. In order to deal with homelessness and
unlawful occupation within their areas of control, local authorities must have
good organisational, management and resource allocation practices. If their
financial management is weak, as the qualified audits suggest, then it is unsurprising that other areas are also in disarray.
It is also extremely important that intergovernmental co-operation eg. between
local and provincial authorities is optimal, but party politics is permitted often to
distract from service delivery. In addition, two provincial departments are
responsible for human settlement matters, which fact requires yet another interface to test communication and interaction capacities. Furthermore, the national
housing development agency is also involved. Consequently, the ability for these
departments and local authorities to interact positively and to develop good
synergy is crucial.47
4 2 Do unlawful occupiers have an entitlement?
In discussing the nature of common law ownership in light of the statutory
amendments regarding eviction, Van der Walt points to the possibility that
eviction laws, which purport to protect unlawful occupiers from summary
eviction, might be seen to create an “entitlement” for unlawful occupiers, which,
if true, “radically transform[s] ownership as an institution”.48 This interpretation
is bolstered by use of the phrase “existing land rights” in various contexts. On
the one hand, the phrase indicates the owner’s ownership or a possessor’s derivative right, ie. a lawful and enforceable right.
On the other hand, however, the phrase is sometimes used to describe the relationship between an unlawful occupier and the land occupied, which is erroneous
and confusing. At best, this latter relationship is mere bare possession, ie. there is
physical control (corpus element) and the intention to benefit self (the minimum
animus element). But by describing this as an “existing land right”, the impresssion of something more is created. The remedy to protect bare possession that

________________________

45 State of the Province Report Western Cape 2009–2010 100–101.
46 Defined as “the art of winning games, or generally, of scoring points, by talk or conduct
aimed at putting one’s opponent off”: Chambers Maxi Paperback Dictionary (1992) 427.
47 State of the Province Report Western Cape 2008 79.
48 Van der Walt 2002 SAJHR 415.
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has been unlawfully deprived is the mandament van spolie. Yet PIE intervenes to
require that the statutory remedy override the common law, including the mandament van spolie, for both the owner49 and the unlawful occupier.50
In my view, unlawful occupiers do not have an entitlement to the land occupied. Rather, they are entitled to have access to housing (in terms of s 26(1)) and
to the humane treatment mandated both by s 26(3) of the Constitution and the
provisions of PIE. This means that, in ordering eviction, the court must ensure
that the interests of both unlawful occupiers and landowners are properly considered. This view accords with that of Van der Walt who says that the eviction
laws in South Africa do not transform:
“the nature of ownership and of property rights in general in a fundamental
institutional sense . . . [Instead] they place the system of property rights within a
much-needed threshold and ceiling framework, which lifts hitherto unprotected and
marginalised land rights and interests above a minimum threshold of security and
protection, and imposes a ceiling on the protection traditionally associated with
ownership.”51

However, PIE does not make an eviction order dependent on provision of alternative accommodation. Yet, the obligation imposed on the state by the Constitution, in terms of s 26(2), requires it to ensure that its housing programme and
budgeting processes include provision for temporary accommodation for crisis
conditions.52 In effect, this seems to indicate that unlawful occupiers who are
threatened with eviction do have some kind of claim. The Constitutional Court
highlighted the poor and vulnerable whose living circumstances are dire, requiring that they not be omitted in planning towards provision of more housing.53
This is the right attitude, but the practical effect of continuing to prefer those
threatened with eviction over others on the housing waiting list is unexplored.
On the ground, however, evidence of increasing resentment and resorts to violent
protests are disquieting. In the next part, an explanation of the origin of the
conundrum is attempted.
4 3 Conflation of expectations and aspirations?
Section 26(3) of the Constitution provides the impetus and mandate for PIE, as is
apparent from the preamble to the latter. PIE provides the procedural and substantive guidance for effecting lawful evictions.
The substantive reforming effect of s 26(3) of the Constitution, read with PIE, is
. . . [to impose] a duty upon the Courts to investigate and address considerations of
justice and equity in the determination of any application for the eviction of any
person from his or her home.54
________________________

49 City of Cape Town v Rudolph. There may be isolated instances, however, when the
mandament van spolie could apply.
50 The unlawful occupier must have been physically removed from the land or been locked
out or the equivalent (ie. must have lost physical control) to be eligible for the mandament
van spolie.
51 Van der Walt 2002 SAJHR 417.
52 Government of RSA v Grootboom; Port Elizabeth Municipality v Various Occupiers; City
of Johannesburg v Rand Properties (Pty) Ltd; Occupiers of 51 Olivia Road, Berea
Township, and 197 Main Street, Johannesburg v City of Johannesburg.
53 Government of RSA v Grootboom.
54 Absa Bank Ltd v Murray para 17.
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However, arguments to prevent evictions or to make them dependent on the
provision of alternative accommodation frequently rely on s 26(2), which requires the state to “achieve the progressive realisation” of the right to have
access to adequate housing. Frequently, these arguments ignore the full text of
the provision, which requires “reasonable legislative and other measures, within
[the] available resources”, in the effort to force provision by the state of some
measure of semi-permanent housing.
Arguably, this practice conflates the statutory expectations that PIE sets out
with the aspirations enunciated in the constitutional provisions. This conflation
gives rise to expectations and even judgments that seem to go beyond the bounds
of what is practicable and judicially appropriate.55
Section 26 requires progressive realisation of the right of access to housing,
but within the available resources, which implies that not everyone can have a
house immediately.56 However, in practical terms, when an unlawful occupier
says he or she has nowhere to go, this fact is unpalatable and, consequently, an
immediate solution is sought. In this way, the aspiration of a future realisation of
the right becomes an expectation requiring immediate resolution.
From the local authority’s perspective, even in the better functioning contexts,
elevation of a future aspiration to the status of an enforceable order has the result
that planning and resource allocation become extremely difficult, if not well-nigh
impossible, when interim suitable alternative accommodation must be produced
on an ad hoc basis whether for individuals or large groups of people. Furthermore, when the municipality itself must engage in (sometimes lengthy) eviction
proceedings in order to carry out its constitutional obligations in terms of
s 26(2),57 not only are scarce financial resources perforce reallocated, but also
time and energy must be redeployed to deal with the litigation and the apparently
necessary production of customised reports and so on.
In light of the phenomenon of rapid urbanisation of rural people who flock to
towns and cities, urban local authorities are expected to provide, at the very least,
emergency or interim housing measures for homeless persons whose living
conditions are dire. This obligation was made explicit in Government of RSA v
Grootboom.58 However, few towns and cities appear to be equipped to receive
the large numbers of people who wish to set up home within their jurisdictions.
The implication is, according to Pienaar and Mostert, that a local authority must
delay medium- to long-term expenditure in favour of creating short-term emergency or interim housing measures.59 This implication necessarily has a negative
effect on the budgetary and other resources capacities of the state to move
________________________

55 See, eg., Dada NO v Unlawful Occupiers of Portion 41 of the Farm Rooikop where the
court ordered the municipality to purchase the land currently unlawfully occupied within
thirty days of granting the order. See also, Ekurhuleni Metropolitan Municipality v Dada
NO 2009 4 SA 463 (SCA) para 13.
56 Port Elizabeth Municipality v Various Occupiers para 20; Groengras Eiendomme (Pty) Ltd
v Elandsfontein Unlawful Occupiers para 23.
57 See, eg., Port Elizabeth Municipality v Various Occupiers; Unlawful Occupiers, School
Site v City of Johannesburg; Port Elizabeth Municipality v Peoples Dialogue on Land and
Shelter 2001 4 SA 759 (E).
58 Para 2.
59 Pienaar and Mostert 2006 TSAR 528–529.
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forward in giving effect to its obligation to progressively realise the right to
access housing other than in an emergency. In other words, a contradictory state
of affairs results from the conflation of expectations and aspirations.
The housing shortage, especially in urban areas, is a chronic problem, the
cause of which “lies fundamentally in our history, in particular, apartheid”.60 It is
unlikely to be solved in the near future. The courts have acknowledged this when
criticising offers of alternative accommodation that are only very temporary and
inherently insecure.61 Whether the chronic housing shortage is properly classed
as an emergency or crisis and thus whether it is justifiable to elevate some
occupiers’ needs above those of others whose circumstances are also less than
acceptable, is unclear and, to my knowledge, has not been raised.62 Space constraints do not permit an exploration of this resource allocation question here.
5 INTERPRETING PIE
PIE sets out minimum requirements to guide consideration of “all relevant
factors”. Amongst the listed factors is whether the municipality concerned has
made or can make alternative accommodation available. “Whether” indicates
that at least two outcomes are possible: either alternative accommodation is
available or it is not. But, generally, because of the ruling in Grootboom, which
requires the state to provide “access to services such as water, sewerage, electricity and roads”,63 the assumption seems to be that some kind of accommodation
must be provided.
It is clear that PIE has a socio-economic transformational role in the improvement of the lot of unlawful occupiers. But does this role include forcing local
authorities to get their affairs in order by demanding the s 26 right of access to
adequate housing? That this has occurred in several instances feeds the widelyheld perception that eviction in terms of PIE is not possible unless and until
alternative suitable accommodation is made available and that unlawful occupiers are entitled thereto.
In Port Elizabeth Municipality v Various Occupiers, Sachs J explained that:
“It is not only the dignity of the poor that is assailed when homeless people are
driven from pillar to post in a desperate quest for a place where they and their
families can rest their heads. Our society as a whole is demeaned when State action
intensifies, rather than mitigates, their marginalisation. The integrity of the rightsbased vision of the Constitution is punctured when governmental action augments,
rather than reduces, denial of the claims of the desperately poor to the basic
elements of a decent existence. Hence the need for special judicial control of a
process that is both socially stressful and potentially conflictual”.64
________________________

60 Residents of Joe Slovo Community v Thubelisha Homes para 191.
61 Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter; City of Cape Town v
Rudolph; Port Elizabeth Municipality v Various Occupiers.
62 Compare Soobramoney v Minister of Health, KwaZulu-Natal 1998 1 SA 765 (CC) where
the patient’s claim to emergency treatment was turned down on the basis that he suffered
from chronic illnesses.
63 Residents of Joe Slovo Community v Thubelisha Homes para 209 (citing Government of
RSA v Grootboom para 37), and paras 5 and 7 where tarred roads were required, illustrating
the resultant need to reallocate even more funds.
64 Para 18.
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Absolutely spot on, especially regarding the longer view, but the short- to medium-term views are tainted by the incapacity of local authorities to give effect
to this aspirational statement. In short, the capacity is not commensurate with the
need described or with the expectations outlined in PIE.
Nevertheless, judgments have tended to find in favour of unlawful occupiers,
at least on a temporary basis when the unlawful occupants are numerous. Thus,
in Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter,65
Government of RSA v Grootboom, Port Elizabeth Municipality v Various Occupiers, President of the RSA v Modderklip Boerdery Ltd,66 and Occupiers of 51
Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City of
Johannesburg, the state was required to make arrangements to provide at least
some temporary accommodation that is waterproof, relatively secure of tenure
and provided with basic services,67 so that the unlawful occupiers would not be
homeless following eviction. In addition, 51 Olivia Road required the location of
the temporary accommodation to be chosen after “meaningful engagement”
(possibly including mediation) with the unlawful occupiers. Rand Properties had
reminded us that s 26 of the Constitution does not give a right to access housing
at state expense at a locality of individual choice68 but, nevertheless, insisted that
the city should ensure that persons who are left without shelter following eviction are “provided at least with temporary shelter”. 51 Olivia Road required
engagement that is meaningful, sensitive and reasonable69 but also allowed that
sometimes it may be reasonable to provide no housing at all,70 on the basis that
there is no expectation to provide beyond the available resources.
At face value, especially on moral grounds, to require a municipality to provide some housing measures may seem like the right approach. Dada NO v
Unlawful Occupiers of Portion 41 of the Farm Rooikop took a robust approach
because, in its view, “the courts had not gone far enough towards enforcing the
rights in s 26 of the Constitution”.71 The Supreme Court of Appeal, however,
cautioned against ignoring the “principles of progressive realization of housing
access”.72 Furthermore, PIE does not expect alternative accommodation to be a
prerequisite, 73 but s 26(2) of the Constitution clearly aspires to realisation of the
right to access housing, nevertheless stipulating that the state is expected to
operate within its available resources.
“The lack of housing crisis can only be addressed if the relevant organs of
government are allowed to plan and implement developments in a methodical
manner”.74
________________________

65 Per Horn AJ, as he then was.
66 In the end, the occupiers were permitted to stay since the eviction order could not be
executed as the Sheriff demanded a prohibitive fee. The landowner was compensated for
loss of the land.
67 According to City of Johannesburg v Rand Properties (Pty) Ltd; see also, Residents of Joe
Slovo Community v Thubelisha Homes paras 5 and 7 which also require tarred roads.
68 City of Johannesburg v Rand Properties (Pty) Ltd para 44.
69 Paras 14–18.
70 Para 8.
71 See, Ekurhuleni Metropolitan Municipality v Dada NO 2009 4 SA 463 (SCA) para 10.
72 Para 13.
73 See, eg., Port Elizabeth Municipality v Various Occupiers para 28.
74 Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter 772.

THE ALTERNATIVE ACCOMMODATION CONUNDRUM

147

Good governance is premised in part on transparency and effective planning and
budgeting. If municipalities are not functioning appropriately, corrective measures are indeed needed, but in my view eviction law is not the right remedy.
Ratepayers share with unlawful occupiers the burden of increasingly dysfunctional municipalities that cannot cope with the real source of the problem: the
unregulated flow of people from rural areas to urban areas. In addition, where
unlawful occupiers are in physical control of a private owner’s property, the
financial burden to the individual can be considerable in the event of loss in
unpaid rentals, clean-up costs as well as litigation costs to secure an eviction
order. Is this what transformation means? It seems that the judicial reshaping of
PIE’s substantive considerations may exacerbate the difficulties at local authority
level, even though, for individual unlawful occupiers, the immediate problem of
homelessness may be temporarily removed.
In light of this discussion, it is perhaps surprising to note that some cases
demonstrate a tolerance for potential homelessness, albeit reluctantly, on the
basis that, in the circumstances, eviction is the just and equitable outcome.
Circumstances like a genuinely urgent or pressing danger,75 competing groups of
homeless people, a wilful organised “land grab” that aims at receiving preferential treatment in the provision of housing have led to eviction orders notwithstanding the absence of alternative accommodation. Presumably the evicted
persons are expected to make alternative arrangements themselves rather than to
rely on the state to provide them with substitute accommodation. The puzzle is
why it is possible to expect some people to fend for themselves but not others?
6 CONCLUSION
The challenges of increasing the available housing stock, especially in urban
areas, of providing interim housing measures for those who are homeless and of
meeting the constitutional obligations to unlawful occupiers, landowners and the
general public present enormous difficulties for most local authorities. In this
article it has been argued that the availability of alternative accommodation
should not be a prerequisite for an eviction order. An analysis of some important
judicial responses to the issue of whether alternative accommodation is properly
seen as a prerequisite for eviction has been presented. The importance of separating the aspirations of s 26 from the expectations and requirements of PIE has
been highlighted. This conceptual separation is necessary to ensure progressive
realisation of the right to access adequate housing for all South Africans who live
in deplorable conditions, rather than to exceptionalise some. To continue to
require seriously dysfunctional local authorities to produce housing on an ad hoc
basis does not seem to further the goal of progressive realisation of fundamental
rights; rather, it seems to postpone their achievement in favour of short-term
unsustainable solutions.

________________________

75 Groengras Eiendomme (Pty) Ltd v Elandsfontein Unlawful Occupiers; Transnet Ltd v
Nyawuza 2006 5 SA 100 (D).

The Impact of Land Reform on
African Land Tenure Practices
in the Eastern Cape
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I INTRODUCTION
Ever since the advent of the British colonial rule in the Eastern Cape subsequent
to the defeat of the Xhosa chiefs during the frontier wars,1 the reform of African
land tenure has undergone three important phases. The first phase covers the
period 1835–1990. The second phase covers the period 1991–1993. The third
phase covers the period 1993 to date.
The reform process during the first phase was characterised by gross violation
of human rights, which included the persistent humiliation of the senior traditional leaders, the confiscation of their livestock and land, the severe reduction of
the authority2 of traditional leaders in the areas they controlled and the use of
Fingo3 villages as areas of experimentation with individual tenure. These reforms
took place in flagrant violation of the principles of justice,
________________________

B Juris LLB (Fort Hare) LLM (Rhodes) LLD (Fort Hare).
** This is an edited version of a paper read at a conference held at Rhodes University
(01-09-2010 – 03-09-2010) in honour of the retiring Judge President, the honourable Mr
Justice Cecil Somyalo, and retiring judge, Mr Justice Jos Jones of the Eastern Cape High
Court.
1 The Xhosas of the Ciskei fought about nine wars with the British colonialists. These wars
are described as wars of dispossession because after each war or skirmish the chiefs and
their followers would be chased away from their land and had their livestock confiscated.
After the War of the Axe in 1846 the Governor Sir Harry Smith extended the British
sovereignty and authority of Her Majesty the Queen as far as the Great Kei and the Ciskei
became known as the British Kaffraria. On these wars, see, Alfred Tokollo Moleah The
Republic of South Africa and Revolution: An Examination and Assessment of Theories on
Pre-conditions of Revolution and their Applicability to the Republic of South Africa 1910–
1964 (PhD-thesis, New York University, 1973) 184. See also, Mqeke Customary Law in
the New Millenium (2003).
2 This began when Sir Benjamin D’Urban in September 1835 concluded a series of peace
agreements with various Xhosa chiefs of the traditional communities occupying the
territory between Keiskama and the Great Kei rivers in which they (the chiefs) and their
subjects were made subject to colonial law and authority. In 1847 King Sandile was
proclaimed a rebel and was deposed from chieftainship. Most of the senior chiefs were
demoted to headmanship. See further, Mqeke Customary and the New Millenium 32–34.
3 For example, at Burnshill in the Keiskammahoek freehold plots were surveyed from 1866.
In 1849 quitrent tenure was introduced in the so called Smith-Calderwood Location
Scheme in the Victoria East. In 1856 Sir George Grey introduced quitrent tenure to the
Fingo Crown Reserve on the border. See further, Mqeke Customary Law and the New
Millennium 110–111.

148

IMPACT OF LAND REFORM ON AFRICAN LAND TENURE PRACTICES IN THE EC

149

humanity and international law.4 The superimposition of English law and
authority was also contrary to the well-known rule of British law that in a
conquered or ceded country that already has laws of its own; those laws remain
in force until changed by a competent authority.5
Since time immemorial Africans in the Eastern Cape were ruled by their chiefs
in terms of well-established rules of customary law. The existence of those laws
was acknowledged in the Report of the Cape Government Commission on
Native Laws and Customs of 1883.6 The changes that were introduced to these
rules are discussed briefly in part 2. The changes included individualisation of
land title and it should be noted that this was only achieved in the so-called
surveyed areas7.
The second phase witnessed the enactment of a plethora of legislation which
all aimed at the strengthening of the precarious African land tenure system.8
These various pieces of legislation will be considered in part 3. On the face of
these reforms it would seem that the drafters of the legislation were sensitive to
African values and the African system of landholding. This contribution contains
an analysis of the main provisions of these statutes.
It is the author’s submission that the full implementation of the statutory
changes could possibly have averted the land crises that were experienced in the
first few years of democratic rule as manifested in landmark judgments such as
the Government of the RSA v Grootboom,9 President of the RSA v Modderklip
Boerdery (Pty) Ltd (AGRISA, Amici Curiae),10 Port Elizabeth Municipality
v Various Occupiers,11 and Residents of Joe Slovo Community Western Cape v
Thubelisha Homes.12 The cases indicate that the so-called unlawful occupiers
________________________

4 There was a specific instruction from the British Colonial Office in London regarding the
general principles to be adopted in conducting relations with aborigines of Southern Africa
which were contained in a despatch from Lord Glenelg then in charge of the colonial
office, to Sir Benjamin D’Urban, that relations with the Xhosas had to be conducted on the
basis of justice, humanity and principles of international law. See also, Du Toit “The Cape
frontier. a study of native policy with special reference to the years 1847–1886” 1954
AY 56.
5 See, Whitfield South African Native Law (1929) 4.
6 See, Mqeke Customary Law and the New Millennium 10–11.
7 See, Van der Post “Land law and registration in some of the black rural areas of Southern
Africa” 1985 Acta Juridica 213 214 where the author states that the term refers to practices
which deprive a community of its traditional right to resume possession of land. According
to the author individualisation is achieved by the registration of the rights in land in the
deeds registry to ensure security of tenure.
8 As compared with the western forms of tenure the African system is precarious. The notion
of precarium is explained in Ellis v Viljoen 2001 4 SA 795 (C) 798. The court explained
that precarium refers to the legal relationship which exists between the parties when one
party has the use or occupation of property belonging to another on sufferance, by lease
and licence of the other. In such circumstances the permission to use or occupy is
revocable at the will of the person granting it, provided that reasonable notice of such
revocation is given to the precario habens. Although under the traditional African system
landholding did not operate like that, the quitrent system can be described as precarious
because the state is considered to be the owner of the land although customary law regards
the traditional community as the owner.
9 2001 1 SA 46 (CC).
10 2008 5 SA 3 (CC).
11 2005 1 SA 217 (CC).
12 2009 9 BCLR 847 (CC).

150

2011 (1) SPECULUM JURIS

were people in desperate need of housing and that they required access to
housing as envisaged by s 26 of the Constitution of the Republic of South Africa,
1996.
The author further submits that the third phase has been frustrated by the
finding of constitutional invalidity of the Communal Land Rights Act of 2004.
This is discussed in more detail in part 4.
2

THE FIRST PHASE

2 1 Replacement of the African communal tenure
According to Carstens,13 the Cape Colonial government introduced new land
policies that sought to replace the African system of communal tenure with
individual title. This was also evident from the fact that the Cape Colonial
government appointed four commissions14 to investigate the subject of land
tenure. From the list of questions contained in the General Circular No. 1 of
September 1881 under heading of “Land Tenure” it is clear that the Cape
Colonial government was convinced that Africans were opposed to the
introduction of individual titles15. As shown below, individual tenure could only
be introduced in Fingo Villages and a few districts.
2 2 Features of communal tenure
African communal tenure exhibits the following distinguishing features:
• Acknowledgement of the traditional community as the legal owner of the land
with the king or chief as a trustee on behalf of the community. This factor
featured prominently in the evidence of Sir Theophilus Shepstone in the 1883
Commission Report.16
• Undefined titles and boundaries. This is so because communal land was not
surveyed.
• Absence of commercial transactions in land. Land was not for sale and could
not be hypothecated.
________________________

13 Carstens Administrative Implications of Land Ownership in the Republic of Transkei
(DAdmin-thesis, University of Pretoria, 1981) 46.
14 These Commissions were:
• the Government Commission on Native Laws and Customs (1883 Cape). This
Commission received evidence from a variety of sources but it was unable to
recommend the introduction of a general system of individual tenure because of the
failure of the previous experiments in the Eastern Cape;
• the Tembuland Commission of 1883 which recommended the introduction of
certificates of grants together with diagrams (According to Van der Post 1985 Acta
Juridica 218, this Commission recommended a simplified procedure for transfers by
way of endorsement, similar to the procedure advocated by the 1883 Commission
Report);
• the Griqualand East Land Commission (05-06-1883); and
• the South African Affairs Commission (1903–1905).
15 These questions appear in Carstens Administrative Implications of Land Ownership 15.
Question 17 reads: “It has been represented that past experience shows that in many cases
natives have manifested a strong reluctance to accept individual titles. Have you observed
this and how do you account for it?”
16 See, the minutes of evidence of 1883 Commission Report 55–56. See also, Davenport and
Hunt The Right to Land (1974) 34–35.
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• Religious significance of land either because tribal or family ancestors are
buried on the land.17
• Acquisition of land is dependent on membership of the traditional community.
It should be noted that residential sites and arable land are individual tenure.
They revert to the traditional community when abandoned by the land holders.
All these features were acknowledged in the reform legislation which was
enacted in the first two phases.
2 3 Introduction of individual tenure in freehold and in quitrent tenure
2 3 1 Ciskei
As early as 1855, Sir George Grey issued deeds of grants to Africans in freehold
tenure in the Fingo location near Grahamstown18. The area was surveyed.
Another experiment was introduced in British Kaffraria in terms of the British
Kaffraria Land Regulations.19 Similarly, a provision was made for the survey of
land in terms of the Native Locations Lands and Commonages Act 1879.20 In
both statutory provisions there was a non-alienation clause which was an
incorporation of the African element of land holding. A significant step occurred
in 1894 with the enactment of the Glen Grey Act21 which made provision for the
issue of quitrent title after the survey of land. The Glen Grey Act also contained
a non-alienation clause as well as a clause prohibiting hypothecation of land.
Land transfer required the consent of the family and the involvement of the
location headman. The Act was seen as a synthesis of the African and European
tenure systems.22 The Glen Grey Act was repealed by Proclamation R188 of
1969.23
2 3 2 Transkei
In the Transkeian territories two systems of land tenure were obtained in
surveyed and unsurveyed areas. Proclamation R227 of 1898 introduced
individual tenure under quitrent conditions in the surveyed districts of
Butterworth (Gcuwa), Nqamakwe, Tsomo, Dutywa, Engcobo and Mthatha.
Proclamation R241 of 1911, as amended, regulated individual tenure in the
surveyed areas within the district of Xalanga. Section 9(1) of Proclamation R142
of 1910 conferred on certain widows the servitude of use and occupation in
________________________

See, Allott New Essays in African Law (1970) 238.
See, Van der Post 1985 Acta Juridica 217.
See, Government Notice 3 of 1885 (British Kaffraria).
Act 40 of 1879.
Act 25 of 1894.
See again, Van der Post 1985 Acta Juridica 219. Carstens Administrative Implications of
Land Ownership 21 quotes the following comments of the South African Affairs
Commission 1910 on the Glen Grey Act:
“the Glen Grey Act 25 of 1894 . . . constitutes the first adaptation of the European system
of rigidly defined individual allotments to the requirements of the Native people. The Act
while providing for the survey and issue of title to all arable land, does not require the
survey of dwelling sites, and admits of the issue of title to a building plot only when there
is a desire on the part of the intending guarantee to carry out substantial structural
improvements . . .”. The principle of primogeniture was also acknowledged. See also, note
29 below.
23 See, Bantu Areas Land Regulations of 1969.
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respect of their late husband’s land (habitatio). This servitude was considered in
Dyasi v Dyasi24 but it was overlooked in the recent judgment of the Supreme
Court of Appeal in Wormald NO v Kambule.25
In the unsurveyed districts Proclamation R26 of 193626 applied. This
Proclamation introduced a form of tenure known as “Permission to Occupy”.
Permission to occupy is issued by a district magistrate. As in the statutes which
applied in the Ciskei, the Transkeian proclamations also included similar
provisions which prohibited the sale and hypothecation of land as in General
Circular No. 1. It would seem that the Cape Colonial Government was sensitive
to the African concerns on communal tenure, as can be seen from the questions
listed in the circular:
“Are you of opinion that the system of enabling individual natives acquire property
in land secured by formal deeds, should prevail?
If the system of individual title were adopted would you restrict the owner’s right
by making it inalienable; if so, please state how in your opinion the restriction
would influence their estimate of the worth of the land?
How would such restriction operate if it were qualified by suffering alienation to
another, in that case would you limit the privilege of purchasing to members of a
particular tribe or clan . . .?”

A recent judgment of the Supreme Court of Appeal in Barnett v Minister of Land
Affairs27 raises important questions with regard to the capacity of traditional
leaders and their traditional councils to allocate land for residential purposes to
people who are not members of their traditional communities. In this case
residential sites were allocated by chiefs to the defendants on the Transkei Wild
Coast in an area of about 13 kilometres north of Port St John’s and situated in the
magisterial area of Lusikisiki. The effect of this judgment is that the traditional
leaders effectively cannot allocate land in the coastal area to both their subjects
and to non-subjects. This state of affairs requires remedial legislation to clarify
the extent of their jurisdiction. This aspect should also be clarified when the new
Communal Land Rights Act is enacted.
In summary it can be stated that the outcome of the reform process, in the first
phase, was a system of landholding which was neither European nor African, but
which incorporated the principles of both. There were two categories of land in
both Ciskei and Transkei, namely, surveyed and unsurveyed land.28 In the
surveyed areas land holders were issued with title deeds which contained
restrictive conditions that resembled the elements of communal tenure. The
________________________

24 1935 NAC (C&O) 1.
25 2006 3 SA 562 (SCA). See also, Mqeke “The plight of a widow of an unregistered
customary marriage entered into in terms of the Transkei Marriage Act 21 of 1978:
Wormald NO v Kambule” 2006 Speculum Juris 266. This case originated from the
Grahamstown High Court.
26 In this case, this Proclamation was amended by Transkei Land Amendment Act 4 of 1968
which brought the provisions of the Proclamation in line with the Transkei Authorities Act
No. 4 of 1965.
27 2007 6 SA 313 (SCA).
28 Zenzile A Study of the Amathole District Municipality’s Settlement Plan in the Light of the
Land Reform and Spatial Planning Measures (LLM-thesis, Rhodes University, 2007)
includes an analysis of a list of districts which are surveyed and those that are unsurveyed
in the Amathole District Municipalities.
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principles of primogeniture were codified. In the unsurveyed areas there was a
new system known as “permission to occupy”.29 In both systems the right to land
could be cancelled for a variety of grounds.
3 THE SECOND PHASE
Serious reforms were introduced in 1991 with the enactment of a plethora of
legislation which sought to give effect to the proposals of the 1991 White Paper
which sought to broaden access to land rights to the whole population without
regard to race. In Port Elizabeth Municipality v Peoples Dialogue on Land and
Shelter30 Horn AJ, commenting on these reforms, stated that many of the morally
repugnant laws which regulated land ownership rights were repealed to make
way for a more acceptable laissez faire approach with regard to the provision of
housing. According to the judge, the 1991 land reforms showed an awareness by
the former government of the extent of the problem caused by the segregation
policy aimed at creating separate countries for Africans within South Africa.31
The following statutes which were passed in this period deserve mention:
• the Upgrading of Land Tenure Rights Act 1991;32
• the Less Formal Township Establishment Act 1991;33 and
• the Abolition of Racially Based Measures Act 1991.34
The first Act, as the name indicates, is concerned with the upgrading of the
precarious tenure into freehold tenure.35 In relation to land held by the traditional
community, upgrading can only be done following a resolution of the traditional
community arrived at democratically.36 The state may, in a consultation with
such traditional community, impose conditions in respect of the use of such
land.37 This may be the case in order to protect the grazing rights of the livestock
owners. When the land has been surveyed the minister may cause transfer of the
land to the relevant traditional community. If the land is not surveyed the
minister may designate any officer to take the steps contemplated in s 20(4) of
the Act. It is clear that the kind of upgrading contemplated in this Act is a
democratic one. Conversion of occupancy rights to leasehold in terms of the Act
________________________

29 In the Ciskei this system was derived from the provisions of Proclamation R188 of 1969
whilst in the Transkei it was derived from the 1936 Act alluded to above. The recent
judgment of the Constitutional Court in Bhe v Magistrate, Khayelitsha (Commission for
Gender Equality as Amicus Curiae); Shibi v Sithole; South African Human Rights
Commission v President of the Republic of South Africa 2005 1 SA 580 (CC), 2005 1
BCLR 1 (CC) did not refer to these proclamations.
30 2000 2 SA 1074 (SECLD). The remarks of Horn AJ were echoed by Sachs J in Port
Elizabeth Municipality v Various Occupiers.
31 See also, Sachs J in Port Elizabeth Municipality v Various Occupiers.
32 Act 112 of 1991.
33 Act 113 of 1991.
34 Act 108 of 1991.
35 Section 2 of the Act refers to the conversion of title in respect of land tenure rights
mentioned in Schedule I. This includes any quitrent title as defined in regulation I of the
Black Areas Land Regulations, 1969. In Schedule 2 this extends to land held under
permission to occupy.
36 See, s 3(1)(b) of the Act.
37 See, the restrictive conditions in ss 19(2) and (3). There is also a provision for automatic
conversion of pieces of non-township land surveyed under a provision of any law.
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produced unintended consequences in Mnisi v Chauke; Chauke v Provincial
Secretary, Transvaal.38
The second statute, the Less Formal Township Establishment Act of 1991,
was considered in Diepsloot Residents’ and Landowners Association v
Administrator Transvaal39 where the former administrator decided to expropriate
certain pieces of land for the purpose of providing a settlement to a group of
approximately 8 000 landless people. The latter became landless when they were
evicted from their previous informal settlement. The then administrator of
Transvaal made use of the existing legislation to create a permanent settlement in
an orderly fashion. A subsequent legal challenge about the establishment of the
informal settlement failed because the administrator’s decision had been
authorised.40
Chapter III of the Act makes provision for the establishment of a less formal
township on land owned by a traditional community at the request of such
community. Such traditional community may utilise the land according to the
community system. This makes the possibility of mixing the communal tenure
rules with individual tenure.41 The author is of the view that if the Less Formal
Township Act would be implemented together with other land reform
legislation42 by creating Less Formal Townships in the proximity of metropolitan
areas there would be severe reduction in the incidence of shack dwellers.43 In
Port Elizabeth Municipality v Peoples Dialogne on Land and Shelter, the court
pointed out, quite rightly, that “people squat because they have to, not because
they want to”. The judge pointed out that many unemployed people leave the
former homelands in search of work and the shortage of accommodation in
urban areas force them to live in shack towns.
________________________

38 1994 4 SA 715 (T). Following the upgrading of the leasehold rights into full ownership to a
deceased widow, the latter sold the property leaving the dependants of the deceased
destitute.
39 1994 3 SA 336 (A).
40 Similar challenge in terms of s 10 of the Development Trust and Land Act 18 of 1936 in
which the former Minister of Education and Development Aid settled a large number of
refugees from the former Ciskei failed in East London Western Districts Farmers
Association v Minister of Education and Development Aid 1989 2 SA 63 (A). See also,
Rademeyer v Western District Council 1998 3 SA 1011 (SE).
41 The land will be surveyed on the basis of a general community plan and the members of
the community will be owners of identifiable erven.
42 For example, the Development Facilitation Act 67 of 1995, The Local Government
Municipal Systems Act 32 of 2000 as well as the Provision of Land and Assistance Act
126 of 1993. The first two Acts were considered in the City of Johannesburg Metropolitan
Municipality v Gauteng Development Tribunal 2008 4 SA 572 (W) where the court found
that there were overlaps between a spatial development framework set out in terms of the
two Acts. Van der Merwe and Pienaar 2008 Annual Survey of South African Law 1044 are
of the view that both statutes provided for planning instruments “namely, the settling of
latest development objectives and integrated development plans respectively”. See also. the
comments of Zenzile A Study of the Amathole District Municipality’s Settlement Plan 15
where he comments on the objectives of the Development Facilitation Act.
43 The overwhelming evidence in this regard is to be found in the cases noted in footnotes 9
to 12 above. See also, the enlightened comment on the less Formal Township Establishment Act and the Development Facilitation Act by the Hon Mr Justice Dodson “The
Right to Housing as a basic Human Right and the law relating to Informal Settlement” in
Human Rights and Constitutional Law Journal of South African 19 24–25.
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In second phase, land reform sought to ensure security of tenure whilst
retaining the basic elements of communal tenure such as the legal position of the
traditional community and the position of the individual with regard to land. The
traditional leader’s position in the allocation of residential sites and the
administration of communal law remain intact.
4 THE THIRD PHASE
The third phase which begins from the period of the interim Constitution to date
is a manifestation of the continuation of the incorporation process,44 for example,
the mixture of communalism with the values of democracy, equality and
equity,45 the acknowledgement of the customary law in the definition of land
tenure46 right and the replacement of traditional leaders in the allocation and
administration of communal tenure.47 The latter position is derived from the
Communal Land Rights Act of 2004 (hereafter “CLARA”). According to s 21(2)
of CLARA, if a community has a recognised traditional council, the powers and
duties of the land administration committee of such a community may be
exercised and performed by such council. In a surprise development the entire
Act has been declared unconstitutional by the Constitutional Court48 because
Parliament did not follow the correct procedure in enacting the Act.49
In a nutshell, the constitutional challenge was brought by four communities
from the Limpopo Province whose land rights were affected by CLARA. The
affected communities mounted what was described by Chief Justice Ngcobo as a
“two-pronged constitutional challenge” to CLARA in the North Gauteng High
Court, Pretoria. The one challenge was that the provisions of CLARA undermine
their security of tenure. The other challenge was procedural, contending that the
________________________

44 This means the application of a mixture of land tenure systems ie. individual tenure which
incorporates the features of communal tenure system with regard to residential sites and
grazing rights.
45 This is evident in the provisions of the Communal Property Associations Act 28 of 1996
which targeted the beneficiaries of the land restitution process. See, Section 2 of the Act
which indicates that the state wanted the land to be allocated under that process to be held
in terms of a democratic process and in accordance with the principles of equality and
equity and on the basis of a written Constitution. The Act also indicates the state’s
sensitivity to the group rights in customary law hence the name of the Act.
46 In s 1 of the Restitution of Land Rights Act 1994 “right in land” is said to mean any right
in land whether registered or unregistered or a customary law interest. In the Interim
Protection of Informal Land Rights Act 31 of 1996 the informal right to land means:
“(a) the use of occupation of, or access to land in terms of
(i) Any tribal, customary or indigenous law or practice of a tribe;
(ii) The custom, usage or administrative practice in a particular area or community,
where the land in question at any time vested in . . .
(aa) the South African Development Trust established by Section 4 of the
Development Trust and Land Act 1936 (Act 18 of 1936); . . .
(cc) the government of the former Republic of Transkei, Bophuthatswana,
Venda and Ciskei.”
47 In s 21 of the CLARA it is determined that the allocation and administration of communal
land will be the responsibility of the Land Administration Committee. The Act seeks to
transfer the control of the communal land to the relevant traditional community which will
become a juristic person after the registration of the community rules; s 21 of CLARA was
the subject of discussion in the Act referred to in fn 52 below.
48 See, Tongoane v Minister for Agriculture and Land Affairs 2010 8 BCLR 741 (CC).
49 It followed the procedure laid down in s 75 instead of s 76 of the Constitution.
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manner in which CLARA was enacted was incorrect. The high court in
Tongoane v National Minister for Agriculture50 declared some provisions of
CLARA unconstitutional and invalid.
In the Constitutional Court the applicants sought confirmation of the order of
invalidity and other relief. The communities in question bought their land in
1923 and 1924 respectively. The land was transferred to the minister of “native
affairs” who held it in trust for the purchasers and their successors in title. It was
only transferred to these communities in 2008. The communities allege that the
use and occupation of the land that they occupy is regulated by indigenous law –
the farms are managed and administered according to indigenous law through a
kgotla – customary law decision-making body. “It recognised the individual
rights of co-owners and their families in respect of particular plots of land which
they came to occupy for purposes of residence and cultivation.”51 The grazing
land is used on a communal basis. The communities feared that their indigenous
law based system of land tenure would be replaced by the new system envisaged
by CLARA. “They are concerned that this will have an impact on the evolving
indigenous law which has always regulated the use and occupation of the land
they occupy.”52 The communities allege that the provisions of CLARA will
undermine the security of tenure they currently enjoy. They raise concern about
the possible impact of s 21 of CLARA and the provisions of s 19 which require
communities to enact new community rules. The court accepted that the
community rules adopted under the provisions of CLARA replicate, record or
codify indigenous-law or represent an entirely new set of rules which replace the
indigenous-law based system of land administration.53 The court therefore held
that CLARA was incorrectly tagged as a s 75 bill and that it should have been
tagged as a s 76 bill and that the procedure set out in that section should have
been followed.
In the view of the author the decision of the Constitutional Court virtually
excludes any possible discussion of the kind of reform envisaged in the CLARA.
This comment has demonstrated the resilience of the African communal tenure
system and the individualisation of tenure was only successful in the surveyed
areas. The contribution of the Eastern Cape bench has been modest in this
regard. A critical evaluation of the reform process of the third phase should await
the inevitable legislative response to the Constitutional Court judgment in the
Tongoane case. A further hearing on CLARA might produce a different kind of
communal land law.
________________________

50
51
52
53

2010 8 BCLR 838 (GNP).
See, the exposition of Ngcobo CJ in para 89.
Ibid.
In para 89, Ngcobo CJ summarises the position in the following terms: “CLARA
introduces a new system of land administration in relation to communal land. This system
is based on community rules envisaged in Section 19. Under this system, land is
administered by the Land Administration Committee whose duties and powers in relation
to the administration of communal land will be contained in the community rules. It
replaces the entire indigenous-law-based system that regulates the administration and use
of communal land. What matters for the purposes of tagging [referring to whether the Act
should have been tagged as a Section 75 or Section 76 Bill] is not whether the system
contemplated by CLARA is good or bad. What matters is that the new system
contemplated by CLARA replaces the indigenous-law-based system currently managing
the administration of communal land.”

